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~ APPELLATE OIVIL.

Béfo‘r;e*Sir Normun Mdbleod ‘Kt., Chzef Justice, “and ’l[r Justtce Heaton.

“BHAU MAHADU TORASKAR AND OTHEBS (ORIGINAL DEFEQDA‘\ITS),, APPEL
taNtse. VITHAL DATTATRAYA PENDH ARKAR (or1aINaL PLAINTIFF),
RE:POI\DE\H

Land[m'd and tenant—Hut buz[t by tenalzt on lands (lermseo’ for aqmoultuml‘

pmposes——Oomersaon oftlzc hut info a substantial buzldmg—-—Use of the
?nnlrhng by tke tepont for agncultuml purposer—Converswn allowed.

A tenant, pelmfment or othel wise; of lands used f01 amcultural purposes, 13:

* entitled*to crect ‘even a sub\tantlal bmldmO' for himself to live in- and .for
a"ncultma} purposes.

SL‘COND appeal from *he decision of I, X. DeSoum,
‘District Judge of Satara, confirming the decree passed
by V. R. Guttlkar Subozdmate Judge at Patan.

The plmntlﬂi was owner of a plece ‘of Tand Wlnch was
usgd for agricultural purposes The land wag let out
to the defendfmts for culmvatlon The tenancy .of the
defendants “was presumed to be permanent under
section 83 of the Bombay Liand Revenue Code, 1879.
, The defendants had built a thatched hut or ch}zappar
on. a portion of the land," for themselves to live. in.
Subsequently, they ‘took down the chhappar and con~
structed a substantial bmldmg on an extended area for
their use.’

: The plaintiff objected to the new building and sued {or
a declal ation that the defendant had no right to bllﬂd on
the land and for an injunction restralnmg the. defond-
ants from’ bu1ldmg the substantial house.

‘The lower Courts granted the declaration 'md injunc>
tion.

The defendants uppealed to the High Court.

KN Koy Jajee,.,fox the appellants .—-—The lower Courts. _
“have erred in supposing that electmg a pucce .building
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Where a kutcha huot- once stood amounted to alteung'
the character’ of the aGucultumI holdmg ; and ’mkmg
up some more space than before was Talso not 1llega1 _

U.Bettel* housmfr is at the’ present day acr ylnrr "need - of‘__
- the world eveiywhere and ought to bé encouraged.
"The present pucca bmldmg is for agricultural purposes, y

such as 1651dence in " the. fields for better-watch and

.sppervision and the keeping of cattle, and aoucultuml

implements.. In Shcbdas Bandapadhya V. Bamandas

- Mukhapadh: Ja“’ and Ramanadhan v. Zammdm of

Ramnad®, elted by " the 1oa1ned Jud(re below the-

‘o bulldmgs were erected for purposes dllen to awucultule,ﬁ
f\-and 50 they do not apply hére. - ;

'S R -Balchale, “Yor the respondent —-The 1ower 8

Conrts have Teld that the pucca buﬂdmg could not e
cand was not fol wucultuml purposes, and that isa
" question of fact.. The present building 1s N ({Welhng;
~house, and to reside inthe fields is not’ an arrncultm’alf'
: act.” The custom in this part of-the countl v has been”
“to have huts in the cultivated ﬁelds zmd not pretentloﬁs-=
B pukka bmldmgs ;

MACLEOD C.J. —The plmn’mﬁ_ sued to ﬂet a decldla-

: tl_pn that the proper ty in suit belonged to hlm, and that.
:the defendants liad no right to build on it, and prayed
*_that the defendants might be ordered to remove their
bmldm@s on the suit property,- and in default he might"
, ‘be allowed to remove the same, An_ issue was ‘raised
-whether. the, defendants pr oved that they were mirasi
tenants, and that. was found in their favour, But the

J udge came to the conclusion | that’ they had no 11011‘5 to -
build on the plainti{f’s ground, and gave the phmmﬂf

“the decree he had asked 101‘

‘In appeal the’ Jearned appellate J udae came to the

Lconclusmn that whether thie defendfmts ‘were 'mzmsz :

. yh) (1871) 8 Beng. 1. k. 237, - @ (1893) 16 Mad 407
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'tenftnts ‘oL, pelmfment tenants or-. 'mnual tenants -the

jquestlon with” ‘regard to the buildings was theé same.

“He certainly pomted out that what the 1ea1ned Judge :

-t MAHAD[I

'in the tridl Court 1ea11y meant was that the defendants
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“had become pelmanent tenants of the land under the* mmmm

.presu‘mptmn arising from section 83 of the Bomb‘zy Tand
:Reveriue Code and such ‘permanent tenants are not
Mirasdars. . But he confirmed - the deeree of the lower
Court appay ently on the ground that the defendants as
“tenants could not erect the building in question. That
depends- entirely ‘upon the nature of the building, and
“both Courts apparently looked upon the nature of this
‘particular building from the wrong point of view, and
‘without pr oper reference to the previous history of the*
suit, “ On the land there was previously a thatehed hut
or chhappar There were also Zuchha huts which were
put up by the predecessor of the defendant for the better
cultivation . of the Iand. The defendants pulled down
"fhe thatched Tut or chhappar ‘and erected a new build-
-ing on the "site ‘tnd also on a few feet of addmonal
,ground No 1)1&1; of this buﬂdmﬂ was put in, but the
ewdenee shows that- ‘the new bmldm" of stone, buck

jand mortar had a central comt—yald and two pucca ‘

verandahd. The Judge came to the conclusion that it
was far too ambitious to -be used solely for storing
impl'ements tethering cattle and other purely agricultu~
ral pu1poses and-]udfrmg from the standard pmvmxlmg
in this part of country it wds probably meant’ as
dwelling house. Then he considered that the law seems.
‘to have been well-settled that no tenant in thls country
is at liber ty to evect a dwelling house upon agucultuml

“holdings for other than agricultural purposes and thele- :

Hby to altel the chalacter of the holdmfr

That, may be pelfectly conect But a tenwnt mmht
well be. allowed: to elect a bmldrng on hlS holding in

ordel tlnt ‘he m‘ty ‘live ‘theére himself, and that is .



1919 \ "fcertamly the law in’ England and I cannot see if the
"_defendants in thiscase pulled down the chhappar or hut
- and utilized the space and a small “additional space. for
. buildings where they themselves would live when th&y
A'wanted to be on the land for cultivation purposes, that
it was conmary either- to the provisions of the Transfer
of Property Act which conld only be ‘ipphed by analogy,'
'V'or to any other law that I am awate of.-
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The héad- note of the case of Ramanadhan v. Zamm-

a’cm of Ramnadm shows that the’ Zammdm sued for an
“injunction to-compel: the defendant, who held wncul—-
'ftural lands co,mpusec‘z in the' Zamindari with occupancy
rlghts to dembolish a dwelling house “which he had

“erected thereon for purposés not connected with aovn-;,
cuItme

Apa1t ﬁom ’nhat the customs of the coun’uy may ‘vary
in different distv mts It may ‘be the ciistom in one district.
‘that the agriculturists should all'live in the villages and
that no building counld be erected in the land. In. other-
chstucts it may be the custom for agricnlturists to eiect

k buﬂdmcrs con the land in orderthat they may stop there
‘ duung the cultivating season. That is'what has happened;
" inthis case. The only ground on which the ]udgment can.

be supported would be that this building was of stich a

~ substantial character that it was far too good to e used
" for awucultuml purposes. But that is'not the question.
It it is put up for agncultmal purposes, it does not”

matter how much the builder had spent.on it.  The

"v_fplalnmﬁ has not been able to show that this bmldlng
: erected on the old site could not possﬂoly be used, andﬁ
uwould not be used for agricultural pmposes, and he

would have to p1ove that before he . could. possﬂ)lyf

succeed In'my. opinion thie order of the lower appel<
late Court was’ wrong. The appeal mast, be allowed a.ndf
“the. sult dlsmlssed with ‘costs thlourrhout '

@ (1893) 16'Mad. 407,
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e HDATON J ——I also bhmk the suit must be dlsmlssed

with costs- tluoufrhout Aftel reading both ‘the - judg-
 ments of the Courts below I find myself unable to under-’
© stand why the claim was “allowed: It seems that-the .

: ,-»plzuntlﬁ” is the Iandlmd and the defendant. is his tenant -
~-and according ‘to the. assumptlon of the first ‘xpgdlate
“Court, which we mustﬁceept at least for the purposesof

the fugument the defendant is a permanent tenant. He
- is not a Mirasdar ‘in the sense of a person who possesses
' -_the occupancy ughts He is only a tenant, though a
- bermanent one, and he is an agr icultural ténant. He had
~ hats on the land, He hasreplaced those huts: by a sub-

. stantial. pelmanem structure which covers appfuenﬂy

= vely much the same area that svas covered by the former-
- “huts including the small intervals between them, . But I
"VA‘11nde1 stand. from the 3udgn_mnts or from the actual
- measurements given-in the judgment of the lower:
.‘appellate Oourt that this subsbantial building does not
. .Cover an aren 50 large that it would justify any one in.

R saylng that it was there not for agricaltural purpase, but

sfor some- other purpose.  Nevertheless the Courts came

to the conclusmn that pl‘unmﬂ thelandlord, is entltled to-

have this pelmdnent structure removed because, so far
~as I can make out, it is a dwelling house. It is too good’
t0 be merely a ‘place for housing cattle, keeping agricul-
~ tural implements and so forth. But for a man to build
a dwellipg house on land which he cultivates isnot con--
trary toany agricultural purpose. Asa niatter of fact
- agriculture, speakmg generally, is facilitated by resi-

" dence on or very near to the land which  is cultivated. -

It can be better conducted by ‘a farmer who.lives in

that way than by one who lives at a considerable dis--
tance away in the vﬂlage site. Itisnot shown -in the

- Judgments it is not even suggested that this substanQ:
~ tial smuctme which the defendant ‘put-up was putf’
.ap not in 01de1 that he m1ght live there and conduct.
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-h1s agrlcultural Work from there, but for some other'
purpose of proﬁt So the 1mpress1on remains, ‘whsther it

. was intended or not, that bath the J udges in the Courts
: -\below have demded that-the pl‘unmﬂf’s right to remove

the structur e arises ‘from the mrcumstance that 1t ig

a dwelhng house and not a shed. It seems to me that
-to hold that fora farmer to build a dwelling house ona’
- portion of his arrricultural land for his own. residence;

. .and in such a way as to facilitate his agrienltural work,

is necessauly contrary to the “intention of ‘an a(rneul-__;

;“tuml tenancy, is-to_come to a very remalkable and an-

’ unreasonable decision. T am unable therefore to, find_

that the orders made by the lower Courts follow from’
the facts which they have found, and I.think, that thig

B appeﬂ as ploposed rust suceeed and that the suit, must;

" 1919,

Decémber 5.

be d;smmse(_l with costs.
Appeqél allowed. .
©  R.BR.
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. Bejforé\Sir Norman Macleod, Kt., Chief Justice, aitd M)-/.I'ue;ice'_Heatqk..

-~ TAIRAMIYA warap PIRASAHEB PATAYIT 'AND ANOTHER (ORxexm""

- DEFexpasts Nos. 19 AxD 24) APPELLANTS v. SHIBELISAHEB. waLsb -
; FAKIRSAHEB DUNGE AND OTHERS (ORJGNAL PLAINTIFF AND DEI‘II\ID-~-‘i—
. AN'I’S Nos. 1 ro 3, 23 axND 25), RESPOI\DE\TS‘ : .
Imlwm Lzmztatzon Aet (IX of 1908), Schedule I, Artzcles 134 and 148-—
Mortgage—-il cmsfer from mortgagee—Suit for redenq;tzon-—-ﬂortga 4or's” -
. ngi’zt of redemption not defeated by reason of mortgagee 8 transfer.

"In 1882 ‘certain lands were mor twaged with possesswn b) the p]éintrff’

“father. In 1883, the mortgagee mortgaged the lands to the predecessor-in-title of

the defendants 1epresentmg ‘himself as absolute owner. ~ In 1916, the plamtlff

'havmg sued for redemption, the defendants contended that the suit.was

barred under Artxcle 134 of the Lumtatwn Act 1908

e Appeal from olaer No. 49 of 1918 ',- :



	Page 631 
	Page 632 
	Page 633 
	Page 634 
	Page 635 
	Page 636 

