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"We thmk that the Court Was pelfectly rlght in commg
~.to the conclusion- that that mistake was remedied by
“the ‘order made. g1v1ng leave t0 the plamtlﬂ’s guardian ,,
“to continue the sum Therefore I “think the order of
‘the Court beloW was correct ‘and,_ the appeal must “be"
dlsm1ssed Wlth cosbs.

, HEATON J.—T a@ree but I should like to add thls
The diréctions contained in-an Act of the Legislature are
intended to be followed; and.it seems to me that it can-

‘1ot be said that a suit of this kind is rightly filed when.
it is ﬁled without leave prevmusly obtained of the Court. .

- But it does not follow that if thisdis not done the pla,mt
must be: handed back to tlie plalntlﬁ to be redated and

-again. handed back to the Court after leave. is obtamed

T think that everything that the section requires is 4

obtained if you regard the suit aseffectively filed on the
day on which leave is given by the Court. This might.
~be a very amaterial matter if a question of limitation
arose. In this case, however, there is no such questlon
»and I thmk the appe‘tl must be d1s1mssed Wlth costs.
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Where a tree belongmg to the defendant has been growmg partly
on his land ‘and’ partly on plamtlff’s land. for 4 number of years " past,.
it is not perm1§s1b1e to the p]amtlﬂ' t0 cut .off the -overhanging branches’ or:
the penetratmg roots of the tree

Vishnu = Jagannath v. Vasucleo Raghunath(l) and Ham Knslma, Joshz V.
- Shankar Vithal®, distinguished. :

SECOND appeal ,fron_l_‘ the decision of/B;G.' Kennedy,‘:-

; District Judge of Ahmedabad, conﬁiining‘.the' decree
\, passed by M. M. Bhatt Second Class Submdmwte Judge
at Nadiad. - -

. Suit for 1n]unct1on -
The plalntlffs and defendant owned fields Whlch ‘were

-situated -adjacent - to each, other, On the boundary

between those. fields grew .a ‘mango tree belonging to-
- the defendant. It grew partly on plaintiffs’ land and

partly on defendant’e]and for nearly fifty years pas’o T

.-ts glowth it sent its branches to overhang the plamt—
iffs’ land and its roots eneroached upon the plamtlﬁ's

. 1and.

The present eu1t was' f01 an 1n]unet10n to 1emove the
overhangmg branches and penetrating 1oots Y

The lower Courts dismissed the suit. .
The plamtlﬁs appealed to the High Coult -
" R.J. Thakoer for C. N. Pcmd ya, for the appellant —

~The tree in d1spute is on the boundmy line of the -

- plaintiffs’ vﬁeld and the adjoining field. It has encroach-

‘ed upon -my land in the course of its growth. A

person is entitled to ‘cut oﬂ:' the - roots and branches

_éncroaching upon his land. in the case ‘of trees glowmg, '
- on his nelghbour s-land. “The mere acc1dent that the ~

tree is on the boundary line of his nelghbour s land and '

" has.during its growth encroached upon some: of my
‘- land should not deprive me of my right to do so. -The "
#owner of the ﬁeld can acquu‘e 1o rlght of easement for

e (1918) 43 Bom, 164. S (1894) 19 Bom. 420...



“VOL! XLIV.].’ BOMBAY SERIES. '.'_._f607_',,

~ *the roo,ts and branches Th1s has been held m Hamv"

Kmshna Joshi .. »S'hankar Vzthalm In Lakshms o =
.- SoMESHWAR -

»Namm Baneryee v. “Targ . Prosanna Banerjee@) a-
' mandatmy m]unctlon wWas glanted. for the removal of

the nuisdnce:”-.In Vishnw. -Jagannath v Vasudeo -

\ Raqhunath(-“’) the trees overhanging -were joint trees,

There too it was held that the plaintiff was entltled

~do.cub oﬁ the ovelhangmg branches '
Thexe was no appealance for the 1e§pon&ent

MACLEOD O J. :—The plmntlffs sued for the removal

- -of such of the 100ts stem and branches of the plamt“

©mango- tree as enmmched upon and overhung their

“_land and thereby -caused ' damage to the crop in the
“plaint land. The suit has been dismissed in two Courts, -

cand in this Comt we have not had’the advantage of

~hearing counsel for’ the respondent..’ The facts of this
| case show that this tree, subject matter of the :suit,
grows palb{?y on the plaintiffs’ land and partly on the-

defendant’s land, and for certainly fifty years it has been
: cons1deled to be the -defendant’s tree, and the defend-

“ant has engoyed the . fru1ts -of it. These being - the

- facts the question arises whether the plaintiffs ave
entitled to cut off the branches and.roots of the treo

~which " overhang and grow.on his land- respectively. -

.We have been referred to the decisions in- sthnu
Ja Jcmnath v.. Vasudeo Raghunath®; and - Hari

Kmslma Joshz v. Shankar Vithal® Yo doubt in-
“those cases it was held that an owner-of land whose .

‘nemhbours tree overhangs his land is entitled. to. cut
away the branches which overhang his own land,

althoughi they may have done soformore than forty years. I
" But it seems to us that the facts in this case can be
d1st1ngulshed from the facts in ‘those cases. In Vishnu,
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Jag gannath v. Vdsudeo Raghunath® the facts were
exactly “ the - same “as in ‘the earlier - case of Hari:
Krishnd Joshi v. Sizankar Vithal®;-whereas in this case-
the tree stands on the Iands of both parties, and it has,
‘been Tadmitted that the defendant is the owner of’

;,.the tree and is entitled to all the fruits of his tlee

although he may thereby trespass on the plaintiffs’ land..
But to hold on thesé facts that the plammﬁs are entitled -
to cut off the roots and stem and branches. (which are-

‘on the side of a line drawn upwards from the boundary)-

would be most unfair. and -also. 1ncon51stent with any:
law to which we- have beevl referred on the eub]ect

‘This i§ a special case -which * stands “on its’ own facts
“The facts show that- defendant -is the owner of the tree,.

and that the phmtlffs must, therefore, put up -with the
disadvantages which exist owing to the tree puttmg its-

‘roots through their land, and owing to its branches Over-:

‘hahging their, land. It must be remembered that in this.-
country it often happens that a tree though' standing in-
the middle of the land of A yet belongs to B! I think,
thelefore the decision of the lower Court was right and
the appeal must be dlsnnssed

HEATON J =1 concur.,

'Appeal dz‘sanissgg.;
' R R |
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