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‘quore Sz'f ’No'.rman Macleod Kt., Chzef J'ustwe, and Mr. Justzce IIeaton

MAI\IA xox HART TARDE AND OTHERS. (omGNAL Dz FE\‘DA\ITS), APPELv

- LANTS v SHANKAR l\IORU TARDE, MINOR, BY HIS GUARDIAN SADU
VITHU KADAM (omGl*\AL PLANTIFn) REspoNDENT®.

’ Guardmns and Wards Act (VI 194 of 1 890), section 36—Suit agamst a guardzam

~~Leave of the C’ourt not obtained before filing the suit~=Leave can be grant-
ed subsequently.

Under section 36 of the Guardians and Wards Act, 1890, proceedings ‘are’
not entirely nullified b;ecausé leave of the Court is not obtained before suit:
is filed. It would be cpen to the Coult on’a proper application by the plamtxﬁ'
to remedy the mistake and to empow ér the plammi‘fto continue the proceedings
agamst a guar dlan

SECOT D appeal ag ainst the decision of J. H. Beti;grifi,,

| Tirst Class Subordinate J udge, A. P, at Satara, confirm=

ing the decree passed by V. R. Kulkarni, Second

: Chss Subordinate J udge at Wdl.

Smt for accoun*

Plaintiff was a minor. His next friend -filed a suif
for an account under section 36 of the Guardians and’

- Wards Act (VIII of 1890), alleging that he was appomt-'

ed guarchan of the person ‘and defendant No. 1, guardi-
an of the property of the mlnor plaintifi by the District
Court .at Satara in Miscellaneous application No. 5

-of 1906 ; that smce then defendant No. 1 had . been:

managing the es’mte of the minor plamtlﬂ that her

- management had not been honest ; that in April 1915,
“the next friend demanded an account from - defend-
~ant No. 1, but she refusod to 'render the same. - Hence

the suit. i
Defendant No. 1 ( plamtlf’f’s ‘aunt) contended that '
proper accounts of her mmafrement were tendered fmm-.

tlme to time. ‘ A
® Second Appehl No.-392 of 1918:
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Defendants Nos 2and 3 Who Wele SONS - of defend-
. ant No. Ireplied that™ they had not’ been appointed

‘guar dlans of the minor - plaintiff and theretore the- smt :

agmmt them could not lie.

Befme the Snbordmate Judge an 1ssue was. ra1sed;

f“ Is the suit defectwe having regard to the fact that the
permission from the District Court to mst1tute the
‘same was. obtained no’ before the suit was instituted
Q]{)ut subsequently ? " The Subordinate Judge held that

-the suit was not defective because all that. the provi- -

sions of sectlon 36. of the Guardians and Wards Act
required was that a suit undel the provisions was to be
instituted by the permission of the Court. Such leave
had been obtained in the present case; whether the
same was obtained before or after the 1mt1tut10n of the
suit was 1mmaterml Accounts were, therefore,.taken,
and a demee was passed by the Subordinate Judge'
directing tlnt the defendants do pay to the _minor
plamtlﬂf Rs 540 and costs of the suit. ’ ~

On appeal the First Clags Subordinate Tudﬂe, A. P,
confirmed the decree. : .

The defendants appealed to the ngh C’omt

Jaq/akar with S\ R. Parulekar for ¥ V thmdar |

" kar, for the appellants ’
K. N. Koy _/ajee for the respondent
MACLDOD C. J.—The plammﬂ a minor, filed this

“suit by his next friend for an account under section 36 .

of the Gumdnns and Wards Act, VIIT of 1890. The 1st
defendant is the guardian of the property appointed
by the Dlstrlct Comt of Satara. The defendants Nos. 2
. and 3 are the. sons of the 1st defendant and are alleged to
be managmﬂr the minor’s property under the 1st defend-

- - The trial Court took an account and directed that ,
'the defendants* should pay the. mmm phmmﬁ’.’s next
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. appefxl is that the whole of this proceedmg should be
wavoided because the plaintiff’s. next friend did not obtain
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flleqd thé’ sum of Rs. 540 only.and the costs of thls smt

Mama In appeal thiat decree was confirmed. -

The only pomt Whlch lns been taken in second

the leave of the Court: under gection 36 of the: Guardians-
and Wards Act before he filed: tlns suit. Leave as a.
matter of fact was obtamed on the 26th meua;y 1916
before the suit cdme on for hearing.- Thele are cases’in:
‘which the failure to obtain the leave of the -Court
required by a particular Act is Tatal to those proceed-
.ings:. For instance it has been held that if Jeave -when
it is necessary is not :obtaimed under-. clauise 12 of the
'Tetters Patent, the -mistake cdnnot  be ramedled after
‘the suit has been filed, because it is only by obtaining.
Tleave that the plammif in such a suit cin bring 11; with-
in the 311118(110‘51011 of the Court. Bus in this case it
appears to us from the prowsxonb of sectlon 36, of the.

'xGualmans and Wards Act that leave of the 00urt must-

be obtamed by a person-who wishes to mstn;uﬁe a suit:

“against a guardlan melely for the protection -of the’
guardian and such a provision does not go to the juris-
diction of the Court. 1If the suit is filed without leave,
" then as soon as the attentmn of the Court is drawn to
‘that fact, the ploceedmos will be’ Gtayed but I do not :
think that the pmceedmgs are entirely 11u111ﬂed for .
want of leave. It would be open to a Court on a propey

apphcamon by the plaintiff to remedy such a ‘mistake, .
and if it thinks fit to empower, the plaintiff to contmue '
the proceedings against a guardian. -In this case the-.
plammff’s next friend is as a matter of fact the guardian
~of his person. No doubt he considered himself as
- such gnardian empowered to look after the mterests of .
the minor when he saw that those interests. were not -
- heing properly ‘looked after by the guardian of. the

property - That no doubt, was the cause, of the mlstake. l
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"We thmk that the Court Was pelfectly rlght in commg
~.to the conclusion- that that mistake was remedied by
“the ‘order made. g1v1ng leave t0 the plamtlﬂ’s guardian ,,
“to continue the sum Therefore I “think the order of
‘the Court beloW was correct ‘and,_ the appeal must “be"
dlsm1ssed Wlth cosbs.

, HEATON J.—T a@ree but I should like to add thls
The diréctions contained in-an Act of the Legislature are
intended to be followed; and.it seems to me that it can-

‘1ot be said that a suit of this kind is rightly filed when.
it is ﬁled without leave prevmusly obtained of the Court. .

- But it does not follow that if thisdis not done the pla,mt
must be: handed back to tlie plalntlﬁ to be redated and

-again. handed back to the Court after leave. is obtamed

T think that everything that the section requires is 4

obtained if you regard the suit aseffectively filed on the
day on which leave is given by the Court. This might.
~be a very amaterial matter if a question of limitation
arose. In this case, however, there is no such questlon
»and I thmk the appe‘tl must be d1s1mssed Wlth costs.

. Decree conﬂrmul

J.G.R

-. APPELLATE GIVIi;..

ORI

quore Sir Norman Macleod At Chief .fustwe, (md
: Mr. Justzce "Heaton.

S()\IESHWAR JETHALAL AND ANOTHER (ORIGI\IAL PLANTIFFS), ‘APPEL-

LANTS_ 9. CHUNILAL NAGESHWAR (ORIGINAL DEFE\DAI\T ), RLs
PONDE\T“ : : _

Easement—Tree yrowmg on the baumlarJ between- two ﬁeIds—Rzght of one
Joro_pmetor to cut oj‘ pro;ectmg branches and roots——I:yunctwn

. Second Appeal No. 489 of 1918
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