9. -

mber

/598 INDIAN LAW REPORTS. [VOL. XLIV.

 APPELLATE OIVIL:

Before S’c’r Norman Macleod wKt; Chi'ef Justice, and Mr. J'u,étice Heaton.

GHHANUBHAI MANSUKH RAMI. f ORIG“IAL DEFENDANT), ATPELLANT
o .DAHYABHAI GOVIND (ORlGINAL PLAWTIFF) REaPO\mnNT“

Civil P‘rocedw‘e C’Qde (Aet V of 1908), Or der XXIIT, Rule 1—Withdrawal of
- suit in appellate Court—Power of the Court to allow permzsswn to with-
“draw with liberty to file a fresh suit—Jurisdiction.

_An appellate Court can, “wheén an appeal has been admitted, and when both
partles are represented before it, allow the plmnt1ff to withdraw his case on .
- proper terms and allow him to start afresh

' ELnati’e v. Rcmq/z 1) dxqtm«ulshed : : -
- SECOND appeal against the deolslon of V V. Kalyan- :

purk‘u' Small Cause Court Judge, A. P., of Ahmedabad,
reversing the decree passed by M. J Kadri, Bxtra

) omt Subor inate J udce ab Ahmedftbad

Smt to récover money.

Thc plaintiff brought a - suit (\Tb 629 of 1913) on a

“khata, dated the 23rd February 1912, in the First Class

Subordinate Judge’s Court at Ahmedabad, The Court

- held that the form of the snit was defecmve and dis-
- missed the suit. :

‘The plaintiff appealed to the D1str1ct Court. The

‘,'ﬂppefml was admitted and -notice 1ssued to the res-

_ pondent. At the hearing of the appeal when the
_.respondent was duly represented by his pleader, the -
—.appellate Court allowed the plaintiff pelmls%xon to
“withdraw the suit with liberty to b11nrr a fresh sult
after recor dlng 1ezwonq for the same.

“The plaintift then instituted a fresh Sult No. 152 of

1915 on the khata for the lecovery of Rs. 619

" ® Appeal from Order No. 40 of 1918.
- (1911) 35 Bom. 261. -
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The defendant contended mter alza that the smt was l\él

barted . by res judicata by reason of the decision in

Suit No. 629 of 1913, and that it -was barred by Order II; C%ﬁ&

Rule 2, Civil Procedure Oode 1908. . e g v
. AHY.

- The-Subordinate Judge held tlnt the order grantm(r Gov!
permlssmn to the plaintiff to Wlthdraw Suit No. 629 of

1913 was illegal and not-binding on the defendant ;

that the appellate Court could not grant such permis-

sion ; E’lcnath v. Rangfi®. He, therefore, dismis sed»

~the snit as being barred by res Judwam :

LR

On appeal the I‘u'st Class Subordlnate Judge A P
'eversed the decree holding that. the yelmlssmn given ..
by the appellate Court to withdraw the suit was legal
and valid and that the point of res judicata did not
arise. His reasons were as follows:—

“In.the case of 35 Bombay the permission was given befors the vappeu[
was admitted.  The appellate Court- had not'been possessed of jurisdiction
There was 1o uotice to the respondent of the appeal or of the Court’s order
to permit the withdrawal. The effect of the Court’s order was to nullify the
decree obtained. by the respondent without his knowledge. Theré is no doubt
that the language of the judgment in that case is wide cuough to cover this
case. ‘But as explained by Krlshnan J. at page 266 of I. L. R. 40 Mad. 259,

- that Janguageis to be vead with reference to the facts of the case. Aud so-
far as the facts go that case is dzs*mmuslmble For in the present case the
appcal had been admitted and it -was on. the day .of hearmg of the appeal
“when the respondent was duly repzesented by his pleader that the appellnto
Court allowed the withdrawal recording reasons for so “doing. The-point in
the present case is not one as to the .sounduess of the reasons. The point -
before this Court now is as to the power of the appellate Court.

As to the case of 27 Mad. L. J, it is. distinctly- overruled by a Full Bench:
of the same Trbunal; I L.R.40 Mad. 259." Yurther<the Allahabad - High- -
Court had held that an appe]late Court can give permission to thhdraw a suit
and give leave to institute a fresh one; I L. R. 37 All. 32¢.” ’

The defendant appealed to the High Cdﬁrﬁ '

G. N. Thakor, for the appellant:—I submit that the-
withdrawal - of tl;é suit was without Jurigdiction.
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:ﬁﬁl B The plehmmcuy condltlon of withdrawal under :

Order XXIII, Rule 1 was that the suit was not yet

“disposed of. . After the suit is once disposed of; the
“appellate Court has no -jurisdiction . to Wlthdmw the
‘smt Elmathv Ranoyzm '

[MACLEOD C.J. —-in Ehknath . Ranqyzm the suit
was all_owed to be withdrawn before the admlssmn of
the appeal. Here the appeal was admltted and pro- -

~ceed1ngs opened ]

Tt is no essential part of the remsomng in Elcnath s

-vcaseﬂ) that the appeal had not been admitted. The fact

that the appeal was admitted would not make any

-difference. .- The ploceedmgs in smt terminated with

the passing of the decree and so- long as the decree is

‘standing, the appelhte Court will. have no jurisdiction.

to allow the suit to be withdrawn. Tts powers will be g

’ conﬁned to allowing the appeal to be withdrawn.

The case of Kamayya v. Papay) Ja(’” relied on by the

‘lower Court is. distinguishable on the ground that the

decree there was reversed by the appellate Court after
the admission of the appeal and then permission to’
withdraw was given; in the present case, however,
the decree of the Subordinate Judge’s Court was not
ﬂlsturbed by the District Judge when allowing pelmls-
sion to withdraw. . - ¢ : ’

- J. G- Rele, for‘the respoﬁdent was nat called upon. .

MACLEOD, C. J.:~This appeal deals with the question

“whether an appellate Court can allow a plaintiff
‘ appeahng against an order dismissing his suit to with-

.draw his suit with liberty to bring a fresh sumit. In
this case’ the plaintiff had brought a previous suit

- which was dismissed. On appeal when the respondent
~ was duly represented by his pleader the appellate Court

@ (1911) 35 Bom. 261. « ‘ @) (1916) 40 Mad. 259.
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-allowed a withdrawal and recorded its reasons for so -

~doing. Now when the plaintiff has brought this suit;
~he is met with the plea of res judicata. The plea is

based on the argument that the appella’oe Court.had no”

Junschctlon to allow the plamtﬂf to withdraw the

1519,
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previous suit with liberty to bring a fresh suit. ‘The -

appellant has relied upon a decision of this Court-in

Eknath v. Romoyz“) There the facts were that the

-appeal had not been admitted, and bef01e the adlmssmn
the Court in effect set aside the decree dlsmlssmg the

suit and allowed the plaintiff to withdraw his suit. |

Clearly the appellate Court had no jurisdiction to'deal
with the order of the lower Court because the appeal

had not been admitted. Once ‘the appeal is admitted, -

then the whole of the case is re-opened. The suit is

still proceeding, and the Court has jurisdiction to allow

a_party to withdraw his case at any time during the
continuance of the proceedings, provided of course it
proceeds in the. proper way and hears both parties.
It cannot.be said that an appellate: Court has mno
]U.llSdlCthIl to deal with the case in whatever way it

pleasges. Its decision may be wrong, but‘that isnota
~question of jurisdiction. I cannot see myself why an -

appellate . Court cannot, when an appeal has been
admitted, _zind when both parties are represented before
it, allow the plaintiff to withdraw his case, on proper
terms, and allow him to start afresh. The appeal is
dlsmlssed with costs.

HeATON, J.:—I concur.

Decree eonfirmed.

J.G.R. -
\ - .
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