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Before Sir Norman Macleod,” Kt., Chwf Justwa and My, ]ustwe Heaton.

GURMALLAPPA MALLAPPA KATTI, minor, BY HIS GUARDIAN, APPEL~-
LaNT No: 3 SATAPPA AND OTHERS, (ORIGINAL’ DerENDANTS Nos. 3, 4,
6 AND 7), ArpELLANTS ». MALLAPPA MARTANDAPPA TELI axp
OTHERS (ORIGINAL PLAINTIFFb AND DEFE\DANTS Nos. 1, 2 AxD 5),,
RESPONDENTS®. ’

Civil Procedure Code (Act V of 1908), Order XXXIT, Rule 7—-—Minar——-Deéree-

- against minor's father—Minor re:presented in ewecution proceedings by his
brother as guardian ad fitem—Compromise application by minor’s ‘mother—-

" Leave of the" Court not  obtained—Compromise ineffectual without Caur& s -
consent-—=Sale by mother as natuml guardian,

"An award decres was pasSed against the. father of the minor plaintiffs.

*On father's death,- execution-proceedings were commenced against: the-

plaintiffs represented by their elder brother as their guardian ad litem and in

* the course of these proceedings an application was made to the Court by both

parties intimating that they had “entered into a compromise. The plaintiffs*”

- application ‘was, however, signed not by their brother gnardian ad litem but.

by their mother The “Court. recorded it, without granting or rejecting it,.

~and continued the execution proceedings. The mother then executed a sale--

deed of the property on the same terms as had ‘been agreed upon by the

- compromise. The mninor plaintifly having sued to set aside the sale deed,

Ileld, that the sale-deed was voxdable as the mother had apphed to the

"Court to sanction the compromise and thereby she put it out of her power to-

settle the creditor’s claim as the minor’s natural guardian without the Court’s.
consent under Order XXXII, Rule 7, Civil Procedure C'ode, 1908.

" Per Macueop, C. J. :—* Though 01der XXXII, Rule. 7 Civil Procedure=
Code, 1908; applies to exeeution proceedings, there secems to be a distinctions f ‘
between a case where minor’s liability .has been determined by a decree in:”
his father's life time and a case where the rainor’s liability in the first instance-
is in dispute. For in the former case thereis a debt which the guardian i's;. '
clearly entitled to pay off in full, and the fact that the jitdgment-creditor. has-
issued execution against. the minor making an . outsider his guardian o litem-.
does not alter the suuatlon ‘

Per HearoNn,  J. =" Order XXXII Rule 7, Civil Prox edure Code, 1908,

implies'that during th tBe continuance of- the proceedings in' Court,. the dispute:

¢ Sssond Appeal No. 661 of 1917,
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"?between the minor and another party whxch the Court had to d801d6 could not

. be compromised except by the guardian ad litem of the mmor, and by him

--only with the leave of the Court.”

SECOND appeal against the demsmn of S.R. Koppl-
+ kar, First Class Subordinate Judge, A. P, at Belgaum,

~.confirming the decree passed by C. Gr Kharkal Subordl-
nate:Judge at Chikodi.

‘Suit to set aside a smle—deed
. The lands in suit belonged to the plamtlff’s father

‘Martandapa. In 1893 Martandapa passed a mortgage '

“bond in favour of the defendants. Disputes having

arisen between Martandapa and the defendants over -
their dealings the matter was referred to arbitrators
who made their award on the 11th June 1904. It was .

filed on the same date as a decree in suit No. 478 of
1904 of the Chikodi Court. TUnder this decree Martand-

apaagreed to.give the lands mortgaged to the defend- )

ants as sale out and out in satisfaction of Rs. 1,600
found due flom him with a condition that defendants
were to reconvey the lands to Martandapa on his paying

" Rs. 1,600 within twenty years.” In execution of this.

_award decree, the defendants claimed possession of the

. lands in 1906 from the minor plaintiffs and their step-.

"+ brother Baslingapa as in the interval Martandapa had
died. Plaintiffs were reprensented by their brother
Bashngmpa as guardlan ad lztem in these e‘cecutmm
jproceedings.

. On the 25th June 1906 both part;es presented a ]omt
" :application to the Coult intimating that they had
.entered into a compromise; that the defendants had
--.agreed to give up their claim for mesne profits; that

the conditiopal sale effected under the award decree
‘was agreed to be made a complete sale ; that the plaint-.

“iffs should receive Rs.175, in additior to the sum of

Rs. 1,600, covered by the award decree ;that the defends
:ants should be put in instant possession and enjoy.the-
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;'1919- . plopelty as ownel On behalf of the minor plaintiffs

~ the apphcatlon was sagned by their mother Neelava

~ and not by Bashngapa who wasg their guardian ad lu‘em.

gThe Court merely recorded this application without
granting or rejecting it. It continued the execution
proceedings and directed a warrant for del1ve1y of
possession to 1s_sue by order, dated the 23rd J uly 1906.
. In the interval, that is, on the 17th July 1906, the
sale-deed in suit was passed by the minor plaintiffs
represented by their mother Neelava for Rs. 1,775, com-
- posed of Rs. 1,600, which -related to. the award decree-
and Rs. 175, shown as having ‘been paid in cash. On
the same date Bashngapa who represented the minors.
as the gualdlan in the execution-proceedings executed
‘a separate deed consentmg to the sale-deed passed by
~ Neelava. Neither of these documents was produced’ in
" the execution-proceedings and the sanction of the Court
was not endorsed upon it. In -1915, this action was.
_ instituted by the plaintiffs to recover possession of the
lands after setting aside the sale-deed which was passed -
by their mother and also the award decree which was.
included in the consideration for the deed. -

The defendants contended that the sale-deed was:
* passed by the plaintiffs’ mother with the consent of her-
_ step-son Baslingapa ; that it was passed for adequate -
. consideration and for the benefit of the plaintiffs and -
* therefore binding on them ; that the award decree was.
not illegal ; and that the plalntlﬁs could not go behind
the decree. .
The Subordinate J udge held that the sale-deed was-
passed, for legal and necessary purposes and for the-
. benefit of the minor plaintiffs, but that it was void for
want of sanction under section 462 of the old Civil -
" Procedure Code of 1832." He 1e]ected. the claim for-
»possession and mesne profits and gave a declaration that. -
the sale-deed was void and not binding on plaintiffs,
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~'Qn appeal, the First Class Subordinate Judgé,"A.ﬂP.,

confirmed the decree observing that the sale-deed was
‘passed under a compromise which was entered ‘into on

behalf of the minor plaintiffs with reference- to -the

or to execute the sale-deed in pursuance thereof without

the leave of the Court expressly recorded in. the -
proceedings; that the sale-deed was, therefore, voidable

under Order XXXII, Rule 7, Civil Procedure Code, 1908 :
Vir zgpalﬁshappa v. Shidappa cmd Basappam '

The defendants '\ppealed to the High Court,
M. R. Jay Jakar with A. G. Desai, for the appel-

lants :—The lower Court is wrong in its view that the

sanction of the Court was necessary to validate the

compromise and that the sale-deed is, therefore, void--
able under Order XX XII,. Rule 6, of the Civil Prace--
. dure Code, corresponding to section 462 of the old -

Code. Moreover, the authority relied upon by -that
Court, viz., Virupakshappa v. Shideppa and Bas sappa®,

does not 'Lpply to the facts and the cucumstances of the

present case.

- The sale-deed was,. no doubt passed in pulsuance‘

of the compromise. But it was not passed by the
guardian ad litem. of the minors. That guardian

_was Baslingapa and not Neelava, who was the natural
guardian of the minors. She had .independent powers

to sell the property of the minors for necessity. Here
necessity has been found proved by both the lower
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- Courts. -Her inherent right to sell the property of the .

- minors in case of necessity is not subject to the control

~of the Court. Therefore section 462 has no application,
as 1t applies toa «ruardlan ad litem, which Neelava was

In Vir upakshappq v. Shidappa and Basappam“ :

@ (1901) 26 Bom. 109,
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manpersaud. Panday v. Mussumat Babooee Munray
Koonwer ee“’ ; and. Ganesha Row v. Tuljaram Row®.

“the transaction was by a gualdlan ad . htem Humnoo- -

Nilkant Atmaram for the ‘respondents Nos. 1.

and 2 :—The view as taken by the lower Court is correct. _
I do mnot question the powers of a natural guardian
of minors to deal with their .property under the ecir- ‘

. . . ta -
cumstances mentioned in Hunoomanpersaud’'s case™.
But when they came before any Court they are under

the protection of that Court and nothing can be done

on their behalf with reference to the suit in-which

they.are concerned without the leave of that Court.

application was made to- the Court’ setting forth the
compromise, it was made by Neelava as guardian. of

- the minors. That compromise and the  application
could haye been made by Basalingappa who was the |
“guardian ad litem. I_f that had been the case, according
~ to the appellants themselves the Court would have been
" entitled to consider the propriety of its terms and. safe-
guard the interests of the minors. Is that jorisdiction

of the Court taken away by the mother of the -minors

© taking the place of their. brother ? I submit not as the
-compromise is with reference to the'suit..

- MacLeoD, C. J.:—The facts of this case are bvery-’-
. clearly set out at page 6 of the Print:

The plaintiffs are minors and in effect their mother

as next friend has sued to set aside the sale-deed of the
- 17th July 1906 passed by her as their natural guardian.
" It has been found by both the lower Courts that the
~ deed was ‘passed for lws but the sale-deed
- has been declared to be void on the ground “that the
~ sanction of the Court wasnecessary. * This; on the facts

M (1856) 6 Moo. I. A, 393. @ (1913) 36 Mad. 295.

. That the compmmlqe and the sale-deed were with
- reference to the suit is not denied. . When' the joint
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stated, involves a confusion of ideas, 'Tt is true on an
award decree - against the plaintiffs’ father execntion

Pproceedings were commenced against the minors repre- -

sented by one Baslingapa as their guar(han ad litem,
after which terms of compromise were arranged. An
application to the Court was presented by both parties

intimating they had entered into a compromise. The
~ plaintiffy’ application was signed however not by .

Baslmaapa but by their mother. The Court recorded

- it, without granting or rejecting it. Clearly the appli-

cation. signed hy plaintiffs’ mother was not in .order.
‘Thereaiter the Court passed an order in execution.

- In spite of that the mother executed the sale-deed
‘now in quesmon and as it has been found that it was
_for legal purposes and for the minor plamtﬁfs benefit
it ‘cannot be avoided unless it can be held that the

powers of their mother as their natural guardian to-

satisfy the decree passed against their father were
entirely -suspended from the time the execution pro-

.ceedings commenced, or must be taken as suspended in
consequence of her own action. The fact thatt Neelava -

| agreed to .sell the lands on the same terms as had been

\ agreed upon by the compromise apparently made with.
-the guardian ad litem which was never sanctioned by
the Court is a mere coincidence, and is irrelevant to the

~general question which we have to deal with, and which
80 far as can be discovered has not yet been decided by
the Courts in India. The question was referred to in
‘Ganesha Row v. Tuljaram Row®, but their Lordships

.of the Privy Council said then that that question was

not in issue on the facts of that case ; as the father of
~the minor had been appointed guardian ad litem in the
:guit, and his powers of management so far as'they

related to the minor’s interest in the suit were held to -
be controlled by the provisions of sectxon 462 of the

@) (1913) 36 Mad. 295.
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- Code of 1882. -Now in this case a decree was passed. -
 against the minor’s father based on an award, and after-
~his death the creditors sought to execute it, ~against

his heirs. Neelava could have settled that claim by -
transferring these lands to the. creditors and receiving"
Rs. 175 and on the facts found such a transaction could .
not now ba chsputed ‘

1 fail to see why she could not have so settled the

: 01edlt01 s claim, disregarding altogethel the execution’
: proceedmg% as she was not representing the minors in
“them. The transfevee could then take the usual risk
“of the transaction thereatter being set aside, if it were

proved’ that the minors’. guardian had exceeded her-
powers as sich guardian.. My brother Heatoh, however,

thinks that on general principles when a minor is.
represented in a suit by a guardian ad litem other than
his natural guardian, the powers of his natural guardian.
to deal with the minor’s interests which are involved -
in those proceedings are suspended. I am not plepmed
to go so far as that, but on the facts in this case I am -

“not disposed to differ as Neelava had applied to the

Court to sanction the compromise and thereby, I think
she put it out of her power to settle the creditor’s.

~claim as the minors’ natmal guardian Wlthout the< :
Oourt’s congsent. ‘ : :

I should also like to point out that though section 462

‘ of the Code of 1882 applied and Order XXXII, Rule 7, of"

the pIebent Code applies to execution proceedings,

‘there seems to me to be a distinction_between a case-

where the minor’sliability has already been determined l
by a decree in his father’s life time, and a case where

. the minor’s liability in the first instance is in dispute.
- For,in the former case there is a debt which the

guardian is clearly entitled to pay offin full, and the-

fact that the jtldglnent-cieditoi'~ha‘s“ issued execution
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agamst the m1n01 makmg an outs1del hlS guardian

acl litem, does not in my opinion alter the situation.,
The appeal will be d;smlssed with costs. )
. HmATON, J. +—1 need not restate the facts. L

_The matter seems to me to be one of importance as a

- matter of principle. - If you take the bare words of

section 462 of the old Code (now Order XXXII, Rule .
they do not cover this case, as there was not a compro-

mise by the guardian ad litem. Therefore, it may be

said, there was not anything for which the leave of the
Court was required. But there was -a compromlse
during the continuance of the proceedings and it wag
a compromise which settled the very matter which was

before the Court. The intention so to compromise the -

- matter was brought to the notice of the Court. The
© Court declined to’ give effect to that intention for it
continued the proceedings before it. and made an - order-
~ contrary te that intention. Yet the compromise was.
“effected ; not it is true by the guardian ad litem but by

- the natural guardian of the minor, -That compromise:

" in my opinion was contrary tolaw because in effect. it

defeated the purpose of section 462

. That section, I think, necessauly 1mp11es that duungq

the contmua.nce of proceedings in Court, the dispute-
“between the minor and another party which the Court

had to decide could not be compromised except by the:
guardian ad litem  of the minor, and by him only with -

the leave of the Gourt

That, I think, is the principle and purpose underlymg-
" section 462, and I think that a 1ela\at10n of that princi~

ple might 1ead to very serious abuse.

Therefore 1 thmk the appeal .should be dlsmlssedt

with costs.
Decree co_nﬁrmed.

J. G. R.
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