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' APPELLATE OIVIL.

Before Sir Normmi Macléod K., Chief Justice, and Mr. Justice Heaton’

VYASACHARYA MADHAVAGHARYA GHALSASI (ORIGINAL PLAINTIFF)
APPELLANT v, VISHN’U VITHAL KULKARNI (ORIGINAL DErENDANT)
"RESPONDENT®, -

" Land Revenve” Code (Bom Act 14 of 1879), sections 83 216 (b) and 217—

Unalienated mllage——Inam gmnt of a pertion of the village—Permanent
tenancy— Rent— Enhancement—Inamdar entitled to enhance according to
usage—Grant of ** o definite share of a village ", meaning of.

- The plaintiff who was the holder of an Inam grant of a portion in a surveyed .

- unalienated village, claimed to recoyer increased rent from the defendants who

were his tenants, The defendants contended that they were Mirasi tenants at,
4 fized rent. . The lower appellate Court found that the defendants were

* permanent tenants-and held that under the provisions of section 216 (b) read

with section 106 of the Land Revenue Code, 1879, the plaintiff had no right to
-claim enhancement in excess of the rates fixed by the Revision Survey, Though
- he was of opxmon that the maximum enhancement should be three’ times ’che
-assessment. The plaintiff having appealed to the High Court,

. Held, that the defendants being permanent tenants, and: not occupancy

tenants, they were subject to the saving clause in_section 83 of the Land
Revenue Code, 1879 and therefore the plaintiff had a right to enhance the rent
“to a reasonable extent according to the usage of the locality.

Per Macrrop, C. J. :—* The phrase ‘a definite share of the revenue of a
village * or ‘ the definite share of a village ' is perfectly well known in these
‘Courts, and it cannot be said that a grant of 20 bighas or 10 bighas out of the

- ~ctltivated area of a village can be construed as a grant of a definite share of a -

- village.”

SECOND appeal agamst the demsmn of G. K. Kale :
Ass1stant Judge at Satara, amendmg the decree passed

k by V. R. Guttlkar Second Class Subordinate Judge -

at Patan.
Suit to recover possessmn.

The lands in dispute formed. part of a ReVISlon
Survey No.' 47 -situate in the unalienated - village
Kumbhargaon Sat‘ua DIstmct These lands together

® Second Appeal No. 115 of 1918
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~ with othel lands cons1st1ng of twenty bighaswere in 1727 "
_'A D. granted in Inam by King Shahu Chhatrapati to -

‘one Narsinhacharya bin Narishabhat. In 1730, the said
Narsinhacharya ‘made a gift of ten out of the twenty.

_ bighas in favour of the plaintiff’s ancestor Narayana-
- charya bin Madhavacharya.ﬂ Sometime after, at the -
‘ 1equesﬁ of the donee Narayanacharya, an order, Exhi--

bit 63, was issued by which the gift to Namyanachmya
- was recognised and it was ordered that the ten bighas'
should be continued in Inam to the said Narayana-

charya and his heirs In Exhibit 63.it was mentioned
that the {en bighas with land and water, trees and

grass, wood, stones, &c., were granted i in Inam:

~ In 1913, the plaintiff sued to recover possession of
the plaint lands alleging that the lands were of his.
ancestral inami and mirasé rights ; that they were let.
to the.defendant on annual oral tenancy ; that the-

. defendant  did not pay rent regularly and that the

defendant was called npon to pay enhanced rent but he-
refused.  The plaintiff further prayed that in_case:
- actual possession-could not be given to him then in the
alternative he should be awarded enhmced rent at
- Rs. 30 per year. . - -

"The defendant contended that the hnd% were not of’

~the inami and mirasi ownership of plaintiff ; that he

was not plaintiff’s annual tenant ; that he was a MJrasdai '

of the plalnt lands ; and that the plaintiff was entltled
~only to receive fixed assessment on the lands,

The Submdmate Judge found that the plzuntlﬂ':‘
Inamdar was a grantee of the goil and that the defend--

‘ant was his marasi-tenant: not liable to eviction. He

-

leld that the plaintiif was entitled to enhance rent at.

Rs. 20 per year.-

| On appeal by the defendmt the Ass1stant Judge:
found that there was no evidemce about the origin.
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Cas1e. . of the tenancy of the defendant on account of the:
———— antiquity of the tenancy and that, therefore, thé defend~
(Vuasa- © ant was a - Mirasdar under section 83 of the Land -

CHARYA : . : ,
Igﬁm- Revenue Code. He upheld the defendant’s contention

ﬁ.f HARYA - that the plaintiff was not entitled to claim enhanced
i’i{wHW “rent in excess of the, assessment fixed by the Revision
IEAR -Sarvey in force, though on a consideration of the .
;evideﬁce and circumstances-of the case, he was of
’ opinion that the maximum enhancement would be three -
times the assessment, i.e., it would be Rs. 111 instead of
Rs. 37 which was the. assessment of the entire Revision
»'Survey No. 47. - His reasouns for upholdmg the conten~

“tion were as follows —

© “In support ‘of that conten’mon “yeliatice is placed on sections 216 &b) and

106 of the Bombay Land Revenue Code, and the decision 6f our own' High
‘Court in appeal No. 618 of 1911 from -appellate decree of the Satara District

~Court in appeal No. 174-0f 1910. The line of reasoning in that decision is as
follows :—* The motive of the Legislature is pretty obvious. Itivould create
much jealousy if an Inamdar were entitled to enhance the rent of his tenants =
dn the centre of an unalienated Government village when all the other tenants
-of the village are entitled under the provisions of section 106 to an unalterable’
.assessment until the next Revision.’

- - Following . that line of reasoning, T find that, under the provisions of
section 216 () read with section 106 of the Bombay Land Revenue Co&e,.
z,plaintiffl has no right to claim enhancement in excess of the rates fixed by the ~

. Revision Survey, until the next Revision.” o v

The plamtle appealed to the High Court

A @. Desai,- for. the nppellcmt :—The appellant is a
.grantee of the soil. The respondent has been found to
be a tenant in occupation. The origin of his tenancy
-could not be ascertained and that there was no satisfac- >
tory evidence of the. commencement of his tenancy.
‘Therefore, the presumption upder section 83 of the
Land Revenue Code, 1879, arises and the defendant
‘must be taken to be a permanent tenant, but that does
mot make him Mirasdar properly so called and the
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saving clause of section 83 does not take away the uoht )

of the landlord to enhance his-rent, -

The constructlon put on sections 216 (b) and 217 of the

‘Land Revenue Code by the lovver Court is wrong.

The grant of thirteen acres out of the cultivated area in . .
a surveyed ~unalienated village cannot be said to be a -

“definite share of the village. Therefore, the only sec-

~tion that applies-is section 83 and the landlord hasa |

right to enhance the rents of permanent tenants who
have not the 11frhts of occupancy in the land

M. V. Bhat, for the respondent : —-Thls Oourt has in

several cases construed the words “a definite share of
the. village” in section 216 (D) of the Land Revenue Code
to apply to a grant of a certain number of Bighas out of

the cultivated area of a village, to be a definite share in .

the sense that it.bears some proportion. to the W‘h’ole'
area of the village. The Inmamdar, thercfore, has no

right to enhance the rent in excess of the rates fixed by -

_the survey settlement. The lower appellate Court has

- based its conclusion on the decision of Damodar More- .

shwar Keskar v. Raghunath Pam'chandr_a Keskar®,
This is followed in several other cases. The- object of

Govemment in enacting section 216 () apparently was

that an Inamdar of such a holding in wunalienated
Government village should not have the right to
- enbance the rents of his tenants when the tenantsin
Government lands were entitled to hold at an unalter-
able assessment until the next Revision.

MACLEOD, C. J. :—The plaintiff sued to recover posses--

sion of the plaint lands together with Rs. 2-0-6 for past
.damages and costs, alleging that the plaint properties
~ -were of his ancestral Inami and Mirasi rights ; that the
lands were let to defendant on an annual oral tenancy ;
- ‘that the defendant chd not pay rent 1egular1y and*that

“) 5. A. 618 of 1911 (Unrep) decxded on 19th November 1912
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‘defend‘mt Was called upon to pay enhanced rent, but he-

Yrase - "refused. The plamtﬂf prayed that in case actual posses-

sion could not be allowed to be given, then i in the alter--
native enhanced rent at Rs 30 per year should be glven,,

The trial Coult allowed the claim. In appeal. the

_deeree was reversed and enhancement was awardedfati a

the rate of the assessment fixed by the, Rev1s10n Survey

" The 1ea1ned Judge expressed’ the oplnloll that if he was
- wrong on the question - of enhance'nent .the maximum:".

enhancement should be. three tlmes the assessment

Now the t1t1e of the plamtxff is perfectly clear It is

~based on a ,Sanad« granted in 1727 by King Shahu
‘Chhatrapati of Satara to Narsinhacharya bin Narsinha-

bhat of 20 Bighas. - The said Narsinhacharya then made
a gift of 10 bighas in favour of plaintiff’s ancestor

- Narayanachfirya bin Madhavacharya about 1730, gnd

‘thereafter at the request of the donee, an order (Exhi-
bit 63) was issued by which the gift to Narayanacharya
was recognised, and it was ordered that the 10 Bighas

should be continued in Inam to the said Namyana-

charya and his heirs. It is quite clear from the word -
ing of Exhibit 63 that what was granted was the\soil

’and?ot merely the royal share of the revenue. The
“defendants admittedly are tenants in occupation of the

- land, and it has been found by both Courts, that the
_origin . of the tenancy cannot be ascertained, and no,

satisfactory evidence of its commencement is forthcom-

ing. Therefore the presumption allowed by section 83
of the Land Revenue Code arises, and the defendants
must” be taken to be permanent tenants. But it -

" does not follow from that that they are Mirasi - tenants.

Section 83 says nothing whatever about Mirasi tenure..
Therefore if: the defendants are permanent tenants they . |
are sub]ect to- the saving clause in section 83 which
says “nothing contained in this section shall affect the

+
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. rxght of the landlmd (1f he have the samé exthel by
virtue.of agreement, usage or otherwise) to enhance the
_(rent pavable, pl services renderable, by the tenant.” -

It cmnot be disputed- that the landlord has in the

g case ofa,pelmfme,nt tenant, not an occupancy tenan’,
the Tight by usage to enhance. the rent.. It seems to

f;iha:ve.been the opmlon of the lower appellate Court that -

:there had been an alienation in this case of a definite
;share of the village. -so that section 216 taken together
with sect10n’*"2l7 ot’pjhe Land Revenue Code applied.
; Bgt_th_e phrase “q definite share of the revenue of a
village ”” or “ the definite share of a village ™ is perfect-
Ay Well-known in these Courts, and it cannot be said
that a grant of 20 Bighas or-10 Bighas out of the culti-
vated area of a village can be construed as a grant of a
definite’ share of a village. The rvesult is, the only

section that applies is section 83.- Therefore thé_

plaintiff in this case has a right to enhance to a reason-
~ able extent. It is mot disputed that tlie enhancement
which the lower appellate Judge considered reasonable,
namely three times the assessment, is unreasonable.

Therefore in my opinion the order of the -lower
appellate Court in-this and the compaiion appeal must.

" be modified, and the plaintiff will be entitled in each

suit to a declaration that he is entitled to recover en-"

hanced rent at the rate of three times the assessment.
"The appellant will be entitled to the costs of this and the
compamon appeals Nos. 134 to 137 of 1918.

HrAToN, J. :—We are deahnﬂ heh, With - la.nd in a
Sur veyed unalienated village. The laad was originally
" granted to the plaintifi’s predecessors very many years

ago, and has now become five survey numbers in this
surveyed unalienated village. I gather from the judg-

ments of the Courts below that these survey numbers

-are entered in the name of the plaintiff who is the .
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1919 - holder, and who holds on specml terms, bus they are
”;;:;:“ cultivated by other persons. The Pplaintiff claims that
cuARYA - those other persons are his tenants ‘He said that they
¥$§f£¥:" _ were annual tenants: But at any"rate he clalms that
v . they are tenants, and. that as such he has a nght to
gﬁi’g demand increased rent from them. They: 1eply that
- they are Mirasdars, and that the plaintiff was entitled,
-only to receive the fixed assessment or akar on the land:
~In this appeal we are really only ‘concerned with this
quesmon ‘whether the plaintiff is- ‘entitled to receive
~only the ‘assessment, or whether he s entitled to
demand more. - The lower appellate Court, held thab
the plalntlif was entitled only to receive the assess--
ment, and the plalnmff has now appealed to this Court. -
‘Tam unfmtunately unftble to follow the reasoning of
" the lower appellate Court.. ‘But I think-at any rate his
judgment dlsplays some confusion in -the use of the
word - Mirasdar’. The word is used in two senses It
is used, as I think somewhat incorrectly, to mean ‘a’
- pelmanent tenant It is also used, as I think correctly,
to mean ‘a person who has the occupancy rights of
‘land’, that is to say, who is. an occupant, and not.a -
tenant. If these two meanings-are kept quite clear, it.
- does not perhaps greatly mwttel that you use the word
¢ Mirasdar’ meaning ‘a tenant, ’ p10v1ded that  you
realise when you are so using it that you are-speaking
_of a tenant. Now in this case it has not been found,
and I do not suppose it could be found, on the materials’
in the case,-that the .defendants are Mirasdars in the
sense that they have rights of occupancy, and are not
tepantsl; I will here refer for a-moment to the word
““occupant’ as defined in the Land Revenue Code :
“which is that it means ‘aholder in actual possessmn of
- unalienated land, other than a tenant > That is to say
an’ “occupant’ is not a ‘tenant’. He has higher rights
than a tenant and there are occupants with such rights
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-even of alienated lands. " But the finding in this case is
‘merely that- the defendants are permanent tenants, a’
-conclusion that “is reached by applymfr secmon 83.

Now that’ conclusmn as a finding cannot, I think, be
: challenged in second appeal. But if it were challenged

“the answer would certainly be very easy. ‘The facts as’

dlsclosed by the judgments of the lower Courts show
_ absolutely conclusively that no satisfactory evidence is

“forthcoming of the commencement of the tenancy.

There is a tenancy, but when it began or how it began

we do not know, and cannot. ascertain-because of the
length of time that has passed since its beginning.

. That is precisely the case to which section 83 of the .

Land Revenue Code applies, and there can, I think, be

no doubt the lower Courts correctly arrived at the

conclusion that the defendants were permanent tenants -

But I think the lower appellate Court was wrong in
the legal inferences. that it drew from that position.
~ Section 83 specifically provides that the rent can be

" enhanced by the landlord, if he has that right either

. by virtue of agreement, usage or otherwise. No doubt

the landlord cannot plead that he has the right by ‘

_virtue of agreement, but the usage is very widely
known and well-understood. Permanent tenants who
have not the rights of occupancy are liable to have

their rents enhanced by their landlords. I think,
‘, therefore, that the decree of the lower appellate Court

must be modified by allowing that enhancement.of rent

- wwhich it finds would be appropriate to the case ; that is

a total of Rs. 111-0-0, which is three times the assess-
ment of the entire survey number. That will have to

~be split up proportionately amongst the respondents in -

~ these five appeals

Decree modified.
J.GR

&
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