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Before Sw Nm rnan Jl[acleoel K., Ohaef Justwe and Mr. Justzce Heatan g

BALGAUDA LAXMA\IGAUDA PATIL (ORIG[NAL DEFE\DANT), APPELLANT.

R \IALLAPPA VIRUPAXAPPA TUBCHI (ORIGINAL PLAINTH‘I),

RespoNpENT.® - - -,

-7

Cim’l,queduvzé Code (Acgt Vof 1908), section 47, Order XXI, ‘Rulev.(?,?‘ (I)—- .
High Court Manual Rules 16 (2) and 17—Decres— Execution—=Sale— - -

'Auctwn'purchaser-—Apﬂwatwn to Collector to, set aside sale—Collector
“bownd totrefer application to Oivil Comt-—Suspenszon of Collector’s power
. to canﬁrm sale till dzsposal of applwatzon—Remedy by a sepamte suit.

B

Oance an apphcatwn is made within the tnne limited by law to the Collector '

*to set aside a sale, the Collector is bound to refer the apphcatxon to the Court
_and all his powers of couﬁlmm" the sale are suspended nntil the disposal of
“the wpphcatlon

.. A

In executlon of a decree, the property in’ suit was sold by the Coliector and .

spurchased by an cutsider, The plaintiff judgment-debtor deposited the money

_with the Collector- under Order XXI, Rule ‘89, Civil Pchedure Code, 1908 .

* and applied to him in time. to set aside the sale. Tn spite of the application’

‘the Collector proceeded to-confirm the sale. The plaintiff having sued to set
-aside the sale, the contention was raised that the plaintiff should have pr oceed-
«ed in execution under section 47 of the Civil Procedure Code, 1008

Held, that section 47 of the Civil Procedure Code, 1908, did not apply

“because the decree-holder in the snit- in which execution was asked for was

-not a party to the proceedings,'which were purcly between the judgwnent--
“debtor and the auction-purchaser who was an outsider. to the original suit. |

" Itis only when questions arise . between the partics to the suit’in whicl
:the decree was passed or their representatives, that those questions must be
determined by the Court executing the decree, and not by a separate suit. :

SECOND appeal against.the .decision of 8. R. Koppi-.

kar, Firvst Class Subordinate Judge A. P., at Belgaum,
conﬁrmmg the decree passed by A K. Asundi, Subordi-
nate J udﬂe at Gokak, . ‘ :

: Smt to recover po%sessmn

* Second »\ppesﬂ No 293 of 1917
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In execution+of a.decrég in’Suit No, 522 0f 1910, the
plalnt property was s0ld by the Cotleator of Belg‘mm
-on." the ‘Sth Apnl 1915. It~ wds purchased by one
Balgauda for Rs? 2,200 and ¢ the amoiint was produce&
before the Collectm on the 18th May ﬂ915

' On'the 12th- April 1915, the ]udgment-debtm paui‘
Rs. 473-6<6 and Rs. '27-8-0 as 5 per cent. on the one-

'iourbh purchase money to the Collector and a,pphed to

set aside the sale The Collector issued -a notice to th,e.
effect that 5, pér cent. on the auction price ‘should ‘he
produced The judgment- debtor produced Rs: 82-2:0
before the Mamlatdar on the 27th April 1915, and.
applied again on the 30th Apnl 1915 to set aside the:

sale.

“The’ Collector, in . spite- of the ]udgmpnt ~-debtor’s
application, confirmed the sale on the 4th June 1975,

The plaintiff, Judgment-debtm thewfme broughh
asmt against Balgauda, the auctlon-purchasm to set
asxde the sale.

‘The defendant contended that the sectlons and.rules
.of the Civil Procedure Code did not apply to sdles
held before the Collector ;- that the apphcatlon to set:
aside the sale could not be made.to the Collector ; that
thb Collector had no authority to set aside the sale’,.
that the application ought to have been made” 0. the
Court within 30 days of the. sale after producmg
amounts and  that the defendant had taken the .3t
amount to. the Mamlatdar’s Office within 15 da}
whlch the Mamlatdn refused to accept k

The Subordinate J udoe held that i in conformity with:
the provisions of Order XXI, Rule 89, Civil Plocedme:
Goge, 1908, the ]udgment debtor had prodﬁced the:
required amount before the Collector’ and had applied:
1o him in time to.set aside the.- sale, that it *was. not
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legal for the. Collector to ltave confiringd the  sale,
without directing th&apphcaﬂt t0 the civil Oﬁurt and ’

untll the civil Court had decided hls*apphcatmn ,,and
that it ‘wag not 1eggl to have' received the sth a,nioupt
from the defendant auction-purchaser- -after the. ‘expiry.
of 13 days of the gale, On these grounds, the Subordf-

nate Judge set aside the sale and awarded plaintiff’s:

claim for_possessmn

On appeal, the First Class Subordinate Judge, A. Py
confirmed the decree.

The defendant appealed to the High Court.

8.°R. Parulelar for 4. G. Desat, for the. appellant:«—
An application was made within 30 days to ‘the
Qolléctor to. set aside the sale, but in splte of it the,
Colléctor confirmed that sale. Under section 71, Civil
Procedure: Code, the Collector is a Court said to b
-acting: ]udlcmlly and under Order XXI, Rule 92 (3) the
Collector’s refusal to set aside the sale ig an: order of
the 'Conrt and no suit shall lie. 'Further it'was'the
duty 6f the party to file an application in the civil
Court. If he chose his remedy in the wrong Court he
Lad only to thank himself. - Rule 17 ab page 106t
-the: High Court Manual ought to be read along with
section 71 and ‘Ordér XXI, Rule 92, Civil Procedure
Code, 1908.

Secondly, the plaintiff, an auction-purchaser, ought
to have proceeded under section 47 of the Civil Pro‘cq-
dure Gode. ¥e cannot bring a separate suit
‘Section 47-ought to be construéd very liberally so’ aB
t¢ bring a case of an auction-purchaser within- ts
purv1ew It is a question relating to. executién,
dlsclmrge and- samsfact;on and it i85 of the utrhost
importance that all objections to execution-sale should

be disposed “of-as cheaply and as spéedily gs possible.
TLR 8--6
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I.submit then -that a separate suit cannot lie, as it is

‘harred by section 47, Civil Proceduré Code, ],90‘8:\

"SR, Bdlchdle; for the respondent not called upon.

MA‘CLEOp, C. J.:—The'decree of the lower appéllate
Court is perfectly corrett.. The facts aré set ‘vut at
page 2. The learned Judge has properly appreciated the
rules which refer to the case. "When a decree has been
transferred to the Collector for execution, and-he has
put up the property for sale, and it has been sold,
then he has a certain power to confirm the sale. - That
is given to him by-Rule 16 (2) at page 106 of the High
Court Manual which says: “ The power referred: to in
paraoraph 1 of section 312 of the Civil Procedure Code of
1882 [presem+ Order XXI, Rule 92 (1) of the Code 01.1908],
'to pass an order confirming a sale if no application toset
the sale as1de has been made within the time limited by
law, or 1f every apphcamon so made hasbeen d1sa110vved” 3
and. Rule 17 provides: that the application to set aside-a
sale; if 1‘9\13 made within the_ time limited by law to
the Collector, shall be referred to the civil Cblift.' 1t
follows then that once an application is. made within
the time limited by law to the Collector to set aside
the sale, the Collector is bound to refer the apphcatlon
40 the - Court, because he has no power whatever “to
deal with that application himself. But as soon.as the

application is made to him within the time limited by

law, which is 80 days from the date of the'sale, then
all bhis powers of confirming the sale are suspended
-until that application has been disposed Of In this
casge he appears to haveignored the apphcdtmn toset
aside the sale-and proceeded te- confirnt ' it. “Tn so
.doing, he was acting clearly wltra wvires, and the.suit
will lie for a declaration in favour of. the.plaintiff
that: 1lie sale’ is vo1d

It has been argued that .the plaintiff should have
proceeded.in: ex8cution ;under section, 47 of the Code.
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That. section, will not apply in; this casé, becasise fhe

decree-holder. in the guit in which execution” was asked -

forisnota party to these proceedmw, and it is only when
questlons arise between the parties to the suit in whigh
the decres was passed or their representablves that
those quesblons must be determined by the - Cour&
executmd the decree, and not by -a separate sult:
Here ‘the decree-holder was not a party nor the
representative of a party. = The - judgment-debtor
deposited the money with the Oollectm or-the’ ‘Iamldt-
dat, and then proceeded to ask the -Collector to set
‘aside the sale. ' The only questions which ‘”"9‘? werd
ptrely between himself and the auction-purchaser who

was an outsider to the original suit, and was ne1ther
a party nor a 1epresentat1ve of any of the p‘u'txes

Therefore the decree of the' lower appellate Court
wasperfectly correct and the a,ppeal must be dlsnussed

with costs

HEATON, J. :—I concur.
Decree confirmed.
J. G. R.

ORIGINAL CIVIL.

" Before My, Justice Pratt.
MURADALLY SHAMJ1 (PLAINTIFF) v, B. N. LANG (DEFE\:DANT“’
P) eszdeucy Towm Insolvency Act (111 of 1909), sections 38 (b), 02 (2) /nj

—Adjudicated insolvent—Order susperding discharge but providing _that the

insolvent be discharged atthe end of the suspension period—Order. under
;,sectzon (38) (b) and in form prescribed by the High Court Rules operates
as a. dtscharge under the Act—Practice. of the - Htgh C’ourt %quzrmg
*appearance of the insolvent to obtain a final order of chschm ge,’ illegal—The
. Lnglish Banltuptey Act, 1842 (5 & 6 Vict. c. 12") —Clivil Procedure "Code
(det'V of: 15908), séetion 80—Suit against Oﬁczal <1ssignge for m]unctwn to
restrain threatened and imminent m;ur_y to- propertJ——Notzce not neccssai*y

‘ 250, (. J. Suit No. 339 of 1018.
ILRG
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