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ceremonial @mpetence‘ and I do not t! unk that the - 1919,
fact of her having an infant son, who died prior to the ————
" adoption, could put an eni to her power to adopt Wlth _DNENU ‘
the consent of her father-in-law. o o . Taxy. -

- It is not necessary to consider in th"is case whether:
the ‘adoption “would be valid if the infant son had

- attained ceremonial competence ; and I desire not tobe -
understood as expressing any opinion on the questlon -
T desire to add that the fact of Tanu havmg an infant

. son does not appear to have been relied upon by either -
side in the lower Courts: and there is no finding on -
this point. It isrecited as a fact in the deed executed
by Pandu.  Even if Tanu had no infant son I think
that the adoption of defendant No. 11 by her with the
consent of her father-in-law would be valid. T

No question is raised in this litigation as to the vali-

" dity of the plaintiff’s adoption by Pandu on the footing
of Tanu havmo an 1nfant son at the date of the adop-
“tion.

I Would therefore conﬁrm the decree of the lower
-appellate Court and dismiss the appeal with costs '

CRUMP J..—I concur.

Decree confirmed
R. R.
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The plaintiff, a decree-holder, was, when seeking to recover possession of the

'property under the decree, obstructed by defendants who claimed to be mort-
‘gagees in possession. The plaintiff then filed a suit, as provided by
. Order XX1, Rule 103 of the Civil Procedure Code, to: establish his right to
- possession of the property and alleged that the mdrtgage relied on by defend-

ants was a sham. The Court coming to the conclusion that the mortgage was .

“not a sham, the plaintiff apphed to. be allowed to convert his sult into one .

for vedemption :—=

" Held, that the p]ainfiff should not be permitted to alter the nature of the
suit from a suit for possession into one for redemption, as it would entirely
alter the character of the suit, : ’

.

I‘IRST appe‘tl from the de01s1on of Karsandas J Desax,

VVAdstlonal First Class Subordinate J udge at Ahmed-

abad. -
Sult to recover possessmn. . S
One Sura]bharthl, a Gossain, was orlglnally the
owner of the property.in d1sp_ute. 'On his disappearance

in 1886, his son Dattabharthi became the Mohant of the
property. In 1902 Dattabharthi went on a pilgrimage.

- A rumour having been afloat of Dattabharthi’s death, .

‘Waghbharthi, as the Chela of Surajbharthi, became the.
Mohant. His claim to the Mohantship was challenged
by Shivabharthi, who stated that he -was the Chela of

; DattabharthL

Shlvabhal thi next sued Waghbharthl in the Mamlat—
dar s Katchery to 1ecover possession of the property

v‘md obtained a decree. In the me'mtlme Dabtabharthl

appeared, and was put in possession in execution of the

decree. i
Tn May 1904, the property was mortgaged by Datta-

bharthi and Shivabharthi to Shivanath for Rs. 3,000

and re-mortgaged to Shivanath for Rs. 5 000 in October '
~of the same year.

In- 1907, Waghbharthl sued ‘Dattabharthi, ‘Shiva~
bhal thi and Shivanath fo recover possession of the,
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property. Waghbharthi‘ and Shivabharthi reféi'recl.
- their disputes to arbitration. On the 24th April 1904, :
_the arbitrators delivered their award, “whereby Datta~

bharthi was to give up claim to the Molantship on
receiving Rs. 1,201 from Waghbharthi. A decree was
passed in terms of the award. The amount of Rs. 1,201

was paid to Dattabharthi on the 1st May 1907 ; and on’

- the 14th May Dattabharthi passed a registered release

giving up'his claim to the Mohantshlp and its pro-.

perties. Neither Shlvabharthl qor . Sh1vanath were
~ parties to the demee :

Afterwards Waﬂhbhal bhl ﬁled a Dalkhast to recover
possessmn of the property under the decree passed in
~terms of the ‘award. He was obstructed by Shiva-
bharthi and Shivanath in recovering possession.

This led to a suit by Waghbharthi against Shiva;

bharthi and Shivanath to redeem the mortgage ; but
the suit was dismissed for default in December 1908.

'In 1910, Waghbharthi again applied,.tq execute the -
decree ; but . ‘this Darkhast also Was dismissed Afor-i

‘default. S ~ . Ty

© About -that tnne Dattabhalbhl and Shlvabharthy

| mortgaged the property to Shivanath for Rs. 9,000.

In 1911, Waghbharthi also sold the property to the-
plaintiff ; and assigned the decree to him in 1915.

. In the meanwhile, in 1912, Dattabharthi and Shiva-,’
-bharthi sold the property to the- défendants, who paid
off the mortgagee Shivanath and took a reconveyance

from him.

The plaintiff first applied to execute the decree for-

taking possession of the property ; but he was obstruct-

ed by the defendants. He applied to the Court to
- remove the obstruction, but the Court dismissed the-

application and referred him to a regular suit. _

1919..
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In 1915, the pla1nt1ff filed the present 1suit, under

- Ordel XXT, Rule 108, of the Civil Procedure Code, to
' estabhsh his right to- the plesent possessmn of the

proper ty

The defendants contunded znte; alza that they stooa A
in the shoes of Slnv'math whose mortgage-ughts they

‘had. pulchased

~The trial Comt held that the two mortgages of 1904 -
were bona fide and’ the defendanta could ‘rely on them :

. The plamtlff ther efore applied to the Court to convert

) hls suit into one for redeeming the mortgages The
. Court declined to give. him’ the permlsmon It 01dcled’
the saib to be dlsmlssed -

- The pl‘untlﬁ appealed to the Hloh Coult

"G N. Thakor for the appellant —The 1ower 00urti
took z_xll the evidence, framed all the issues and found f’
a majority of the issues in favour of the appellant, e.g.,”

‘it held Shivabharthi was not the disciple of_Datta-
" bharthi. Tt held that the amount of Rs. 10, 000 was not .

paid. It held the sult maintainable. It has however '
refused to give me 1ehef on technical grounds.

1 contend on facts that the mortgage of 1_904 s]ioﬁld

" have been held to be nominal and without considera-
_tion. The lower Cougs was bound to consider whether

any amounts were paid under the said mortgages. If

. no amount was in fact paid the suit should have been

decreed.  The evidence oE the morbgawors vvould show :

_ that nothmg was pald

The lower -Court erred also in holdmg that the

~remedy of the appellant was to bring a regular suit.

This was the very thing. contemplated by the order of
the High Court. All the necessary issues were framed
and evidence recorded. There was no reason why all
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szuueqtlons should not have been ﬁnally demded in the : _.:191‘9.:_ ;
;;)wqent case. - —

. Laxmr- -

[MACLEOD C.J. —Th1s is only a sult under Order XXI’ ' ;)S;gﬁﬁm
Rule 103 and you cannot have all quesmons declded in e
. - HAMJARHAL::

“this Sult] ‘ T 7 USUFALLY..

I submit 1t is an error to 1eg’ud the plesent suit as a:
-.continuafion -of execution proceedings: The Privy
“Council ruhnO' relied on is no authority for the proposi-
Ction. I was a ruling 1e1at1ng to the question of court-

*fees which the trial Coult has obvmusly 1‘11sunder-<~l
wtooc“{

- The High Court’s Order ‘in First' Appeal No. 168'of
1918 directed in appeal that I should bring a suit to
.get rid of the mortgages. This is virtually the suit |
~.contemplated by the High Court. I am not necessarily =
-confined to particular 1ehefs even if this suit is treated
.as one under Order XXIT, Rule 103. I rely on Saduw
" bin Raghu v, Eam bin Govind®, which will show
~that T can. ask for and obtain all kinds of reliefs in a
“suit like the present. Order X}J Rule 103, p1ov1des
fora “suit” and it is a complete misapprehension of the §
_Code to say that'a snit under Order XXI; Rule 103, isa
.continuation of the execution proceedmgs

I further submit that T should have been allowed to
" .claim redemption in. this very suit. There was no
.objection to taking accounts and claiming redemption
in this very suit. There being an issue as to considera-
tion the Court should have proceeded to find upon it
:and. then to take accounts.

Even now I pray that I should be allowed to amend
“the plaint if necessary and have a decree for 1edemp—
tion on takmg accounts passed in my favour

w (1892) 16 Bom. 698 at p. 613.
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ThlS Comt always allows ‘unendments to avmd_
multlphclty of proceedings. ‘The materials bemg on -

rely on Parshotam  Bhaishankar v. Rumal Zinjar®
and Hassanbhai v. Umaji® and other similar cases.
The new Code allows amendments of pleadings at any.
stage. In this case I asked for redemptlon in the lower

court before judgmeut.

- The subsequent sales being ineffective and the only

_‘ obstructmn being the mortgage of 1904, there is no

reason why I should not be allowed to remove the
same by redeeming on payment of the amount found
due, and why the Court should not have proceeded to
find the amount due under the mortgage.
HYV Divatia, for the 1espondent not called upon
MACL]]OD C.J.:—The property to which this. suit
refers is 51tuated in Ahmedabad and known as. the -

Dudhadhar Vadi, which was managed by fhe Mohants
of a certain temple. ~ The last Mohant was one Suraj-

“bharthi who disappeared in 1886, Thereafter one of

his sons Dattabharthi took his place until he went on a

’pilgrimage In 1902 a report having, been received

that he was dead one Waghbhal thi was installed on the
Gadi allegmg that he was a Chela of Surajbharthi.

. One Shivbharthi claminng to be the Chela of Datta--

bharthi filed a suit in the Mamlatdar’s Court for posses-
sion, - Meanwhile Daitabharthi returned and a decree
was passed in Shivbharthi’s favour in 1904 under
which Dattabharthi got possession 6f the Vadi.. Datta- -
b}ldl'thl and Shivbharthi- mortgaged the property to-
cne Shivnath in 1904 for Rs. 3,000, and again executed a.
fresh mor tgage, which consolidated the 1st mortgage, on
the 25th. October 1904 for Rs. 5,000. Shivifath got-
possession of the property as mor tgagee. Then Wagh-
bhal thi filed a suit for poséessmn against Dattabhzu thi,,
4V (1895) 20 Bom. 19¢. . . ® (1903) 28 Bom. 153: -
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Shln\ri)llax"'thl and Shlvnath Waghbharthl and Datta- ’

,_bhartlu referred the disputes between themselves to
arbitration, and under an award decree. the property
* was awarded to Waghbharthi on payment of Rs. 1,201
~to Dattabharthl That sum was paid in satisfaction -

-~ which was recorded. ‘It must be roted that Shivhath -
- and Shivbharthi were not parties t§ these proceedmgs .
. Waghbhalthl then attempted to obtain possession of .
. the property under the award decree, but owing to the
opposition of Shivnath and ‘Shlvbharthl he did .not .

- obtain possession. His next step was to file a redemp-

tion suit against Shivnath, and that was dismissed for

. non-payment of court-fees. In 1910 he again attempt-

- ed to issue execution under the award decree, but that .

application. was dismissed for default. In the same-
year Dattabharthi and Shivbharthi executed another
mortgage to Shivnath .for a total of Rs. 9,000, which
~included the Rs. 5,000 belonging to the mortgage of

..1904. It was obvious that Dattabharthi was then adopt-

" ing an attitude opposed to the award decree. In Febru-

ary 1911 Waghbharthi agreed to sell to Laxmishankar, -

the present plaintiff, but the sale deed was not registered
* until the 21st February 1912, and it was not until-1915
that Waghbharthi assigned the award decree to thepur-

chaser. About the same time the sale deed to Laxmi-

" shankar was registered, Shivnath, Dattabharthi and

Shivbharthi purported to sell the property to the

present defendants for Rs. 25,000, and Shivnath WdS
actually paid Rs. 12,000, and he passed an mdemnlty

bond.undertaking torefund Rs. 12,000 if it wasfound that

the vendor had no title. Laxmishankar in 1912 issued a
Darkhast to execute the award decree and ‘execution
was opposed by the present defendants. He then
applied by Miscellaneous Application No. 87 of 1913 to

have the obstruction removed. That apphcamon was:

made under Order XXT, Rule 97. The Court 1e]ected the
ILR 8—4 . :
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'\apphcatmn and said that the. apphcant must bring d.‘.

regular suit if he wanted possession from Shivnath, the

‘original mortgagee, or lis representatives, under the

circumstances stated above.  He did not attempt to enter
into an inquiry whether the claim of the mortgagee to
be in possession was good against - the apphcant The
applicant appealed from that order and the order was

- confirmed by a decree’ of the High Cou1t in First
" Appeal No. 168 0£1913. The judgment says : “It is. clear<-
"1y for the benefit of the purchasers of Shivnath’s rights
_ under the deed of 23rd February 1913 to keep alive these -

mortgage rights.. We cannot hold that they have been

"e(tmoumhed It may be a. question, whether Shiv-

nathji had any rights, ‘but that could only be establish-

‘ed in a suit brought agamst Shlvnath]l or his tmns—,

fe;e >3, who were not partles to the award decree”.

Thereupon the plamtlﬂ filed this suit under Order X}xI
Rule 103. It states: “ Any party not being a judgment-

' debtor %gams’o whom an order is made under Rule 98,

TRule 99 or Rule 101 may institute a suit to establish
the right which he claims to the present possession-

-of the property ; but, subject to the result of such suit (if

any), the order shall be conclusive”. ‘There must be

- some distinction between a regular suit.and a suit filed

" under Order XXI, Rule 103. There is a specific period of

 limitation plescmbed for suits broughtunder Order ‘{\I y

Rule 103, namely, Article 11 A of the Indian Limitation
Act. But that only applies when the Court dealing
With an application nnder Order XXI, Rule 97, enters
upon an inquiry and investigates the claim—see

. Rustdmjis Limitation Act, p. 215, referring to Meeru~

din Saib V. Rahisa Bibi® and other cases cited in

~ foot-note 4. But if it appears that the Court declines

to enter upon an inquiry regarding. the validity or

othelwlse of the mortgage or other title on W}uch

(1 (1903) 27 Mad. 25.
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E the pelson obgtluctlng the possessxon of the decree- w,m-

“holder relies, and directs the decree-holdeér to" bring a -
‘sregular suit, then it seems to me, that itis no use for . Laon-’
“ithe decree-holder to bring a suit under Ordel XXI/ D ‘V‘;‘,}j‘v‘;‘“
~Rule 103. He is referred to the 01dmary procedure v

HAMJABHAI
‘1o establish a claim which he seeks to make against UsurarLy.

- the property. - In this case as the Submdmate Judge
had made.no inquiry into the validity of Shivnath’s
‘mortgage, but merely -directed the decree-holder to f
bring a regular suit, and that order was confirmed by
the High Court, it follows that no conclusive order had
been made, and the decree-holder ‘was entitled to his -
ordinary remedies to establish his right to the property '
©claimed by Shivnath, and he could only do that by
‘getting the mortgage set aside. This suit now under
~appeal, although filed under Order XXI, Rule 103, is dealt
with by the learned Subordinate Judge -as" a regular
© suit. Although he came to the conclusion that the
plaintiff ought to have filed & regular suit, and not one
“ander Order XXI, Rule 103, still a very large number of
issiies were raised, and a great deal of evidence relating
to thoge issues was taken, and .the learned J udge came
to the conclusion that Shivnath’s mortgages weré not
nominal mortgagaes or wmhout consideration.

'lhe plaintiff, considering the attitude of the lealned-
~Judge as regards the mortgages of Shivnath, seems to
“have then asked that the nature of the suit should be
.chanrred to & suit for redemption. This request was.
disallowed, and we think rightly, as that would entu e--
ly alter the naturc of the suit, whether it was, bloufrht

undel Order XXI, Rule 103, or whether it had been-
bmufTht originally as a regular suit. Tt secems to me
. ghdt the finding of the learned Judge that the mortgage
~was not purely nominal, and without consideration, is
. justified by the facts of the case, since so far back as 1907
Warrhbhartlu had ﬁled a. snut to redeem Sh1vnath, and
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1919, thereby ‘xdmltted that the mmtgage Was valid, and the-
’“’;‘A;{:" only question to be considered was what was" the)
 suankar amount due to the mortgagee so that the mortg‘wor
DEV'*’iAF‘KA‘?\ ~could redeem the mortgage, and these- facts were
HAMIABHAL perfectly well-known  to  the pla,mtlff who bouvht

(USUFALLY.  WWaghbharthi’s rlghts in 1911

Mr. Thakor for ‘the appellant very stlongly ulge& )
us to allow him .to redeem omr the ground that a
great deal of evidence which has been taken on the-
issues. in the case with regard. to- the hlstory of the-
parmes and their relation to the pr 0pe1ty in suit which -
‘he filed would all be ‘thrown away. No doubt the-
jrules with regard. to the amendi ing of pleadings are-
very wide, but the Court is generally strongly opposed’
ito allow an amendment whichentirely alters the nature-
fof the suit. The suit was one really, although it was:
not specifically so stated in the plaint, to get rid of the-
‘mortgages in favour of Shivnath, and having Hfailed to-
do that, the plaintiff now wants to turn round, and to-
alter the nature of the ‘suit to make it one based on the-

validity of the mortgages, the only question being
- what amount the plaintiff should pay to redeem the
mortfrages In a recent case which- was before the
‘ Court of Appgal in England, a suit was filed for damages.
.for breach of contract. The defendant pleaded that:
i there had been‘nggotiations between the parties after:
“the breach, the result of which was a second agreement
“in discharge of the alleged cause of action for the ori--
gmal breach.. The Court found that the original caunse-
, of action had dlsappealed for the parties had agreedi

’ that that breach should be conS1delea as satisfied. Then: -
‘the plaintiff asked for leave to amend.his suit so as to-
make it a claim for damages for breach‘ of the second. -
_agreement. The trial Judge disallowed that request to-
" amend, and the Appeal Court supported him on the
ground - that the nature of the suit being - chan(red "
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it was far more convement that ‘the dzum for damages

“for breach of the second agreement should be brought "

‘in a separate suit. In my opinion, therefore, the decree
“.dismissing the suit' of the learned trial J udge must be
upheld and this appeal must be dismissed with costs.
"The cross-objections in view of our ﬁndmg do not arise

.and must be taken as withdrawn. No 01der as to costs’

of the CI'OSS-ObJeCtIOIlS

HEATON, J.:—We are deciding this case as it was
~put before the Court by. the plaintiff. It is a suit
to recover. possession. The principal opponent to the
-suit is one who claims as being a mortgagee and who
~claims to be in possession in virtue of the mort-
gage. The plaintiff claims to dispossess him. If the
.conclusioii is arrived at that the defendant’s claim
under the mortgage is not disproved, then the suit
must be dismissed, and that is the conclusion arrived
at. - I speak of a mortgage though there are several, but

T have in mind the earliest mortgage of all, one of 1904, -

or rather the second mortgage of that year. It has been
said that the property Dattabharthi was fnor tgaging was
not his to deal with ; secondly, that the mortgage was

nominal ; and, thirdly, that the consideration was never

paid. These matters have all been dealt with in great

detail by the trial Judge  who has written a very long -
and a clear judgment and has arnved at definite find- -

ings on those points against the plalntlff It seems to
me now that we have looked into the facts of the case,

‘that the judgment of the Court is unanswerable on
these particular points that he has decided. It seems .
+0 me quite impossible to hold in the circumstances

disclosed, that Dattabharthi mortgaged a property
-which was not his to mortgage, or in which he had not
.an interest- which he could mortgage. We think it
impossible to assert that the mortgage was nominal or

- that™ it -was without consideration. But the plaintiff -
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has :tlonrrlv mged us to allov& hlm to amend the plcunt ‘
and convert the suit into, at any rate alternatively, a.
claim for redemption. It ‘is perfectly true that the
inquiry made by the trial Judge and the decision.arriv-
ed at by him, cover a great deal of the ground that will
have to be~covered in a redemption suit, and from the .
plaintiff’s point of view it would be very ‘convenient
that he should have his present claim for redemption
determined in this suit, where there is already a great

-deal of the evidence required for the purpose.. But

the suit itself was brought quite clearly and definifely
to show that .there. was no mortgage which he need
redeem. It Wag fought out on those allegations, and
the appeal here was most strenuously pressed on-the
same allegations. So'it ‘comes” to this, and itisa Very.
common practice, that when a party has obtained a-
decision against him in the highest Court of Appeal to
which he can resort, then he says “Oh1mnow that you
have decided against' me on' the ground on which I
brought my suit, I want to'put in an alternative claim,

-and have that decided.”  We are very frequently asked

to allow such requests and sometimes we do it. But

'in my own mind there is no doubt that a tendency to:

accede to requests of that kind is an encouragement o-

, careless and slipshod pleading, and may be an en--

couragement to dishonest pleading. In this par ticular

“case I am very strongly of opinion that we should not

accede to the plaintiff’s request. I think we should

" confirm the dismissal of the suit by the tmal Cou1t I
‘ agree to the- o1der pmposed

. Appeal dz’snﬁssédh '
" . R.R
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