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have to ‘accept first of all - that the rule as to
privacy applied in this" neighbourhood ; and, secondly,

- that it applies to the plaintiff. That being so, the

questions whether his privacy was real before the
present addltlons to the defen (hnt’s house, and whether
that privacy'is now invaded: by reason of those addi-
tions, are both purely questlons of fact. They are not,
and cannot, as far.as I can see, be questions of law.
The Judge below has found on those questions of fact.

_He is right in his application of the law, and I think

his'decision must be afﬁrmed 'Llld the appedl must .be
dismissed with costs.

- Decree confirmed.

’ J. G R

APPELLATE CIVIL.

Before Mr. Justice Shak and Mr. Justice Crump.

KRISHNAJT SAKHARAM DESHPANDE ' (0RIGINAL DEFENDANT), APPEL-
LANT v. KASHIM valad MOHIDINSAHEB HAVALDAR AND OTHERS °
(oRIGINAL PLAI\TIFFS), REspONDENTS. ® :

" Indian Limitation Act (IX of 1908), section 20, Anticle 116‘-—-3[01tgage of

Vatan lands—Doath of mortgagor—Mortgagor's son recovering poseesszon
of Iands—Suzt by mortgagee o recover morigage money—-Lzmztatzon—-
Cutenant in the mortgage deed to pay mortgage money. T ¢

. In 1893, certain Vatan lands were mortgaged "with possession for Rs. 2 000
for a period of twelve years by the Vatdndar: . The mortgage deed "contained
a covehant : " If there be any hindrance to the continuance of the land, 1
shall pay the said sum- fogether with interest thereon at the rate of one per

- cent. per mensem out of my otherestate and personally in the year in which the
“hindrauce may arise”. The mortgagor havi ing died in. 1901, his son recovered

possesmon of the lands in 1914 on the ground that on thie death of the mort-
gagor the mortgage became void under section 5 of the Bombay Hereditary
Oftices Act, 1877. The mortgagee thereupon sued to recover the mortgage

“amount with interest relying upon the personal cov enant in the deed :——

Held that the clalm was barred by llmltatxon
@ Second Appeal No 233 of 1917.
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Held, further, that the cowlvenaht in the moftgagc deed only meant that the

mortgagor was personally liable to pay the aniount if any hindrance to’ pomes— ;

“ sion was caused in his life-time. . " -

; \Held, ‘also, that masmuch as the ixxortga-g'e\ came to an end in- 1901, the
possession of the mortgagee became that of a trespasser, and the receipt of rent

or proﬁts after 1901 could not be deemed to be payment for the pur pose of

'sectlon 20 of the Indlan Limitation Act, 1908;

, "SECOND appeal from the deusmn of A. Montgomeme .
Assistant Judge of Belgaum, reversing the decree.

-passed by. N. J. Wadia, Assistant Judge of Belgaum.
" Stit to recover a sum of money due on a mortgage.

The mortgage in question was passed on the 6th May
1893 by the defendant’s father to the father of the
plaintiffs for Rs.2,000. It was fora period of 12 years
and referred to Vatan lands. The deed of mortgarre
contained the following covenant : — -,

“If there be any dispute about the land on the part of the Bhaubauds or of

any body else, I shall settle-the same. It there be any hindrance to the-

continuance of the land, 1~ shall pay the said sum together with interest

thereon at the rate of cne per cent. per mensem out of my other estatc and .

personally in the year in which the hindrance may arise.”

- On the 8th April 1901 the mortgagor died. "The

mortgage thereupon became void under section 5 of the
Bombay Hereditary Offices Act.  The mortgagee, how-

ever, remained in possession of the hnds after the
mortgagor’s death. :

-In 1913, the mortgagor’s son suea to recover posses-

sion of the lands with mesne profits for the years 1910

to 1913, on the ground that the mortgage had become

void under section 5 of the Bombay Hereditary Offices.

Act'on the mortgagor’s death. The suit was decredd

and the mortgagor’s son obtained possessmn of the linds.

on the 21st March 1914. N

On the 2nd June 1914, the mortgagees son sued t0'-
‘recover the mortgaﬁe amount with -interest from the-

mortgagor’s son.

1919:
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v,
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1919 " The trial Court dismissed the smt on. the ground that

R it was barred by limitation. It was of opinion that the
ig;iﬁiﬁ personal remedy e nured only till the 6th May 1911, i.e.,
e otup to six years after the termination of the period - of
SR elve years on the 6th May 1905. Tt was also of opinion
that on the death of the mortgagor.in 1901, the- posses-
sion of the mortgagee became that of a trespasser .apd
the payment of rent by him up to 1909 did not serve as
- payment: within the meaning of section 20 of: the
Ind;an L1m1t'1t10n Act, 1908. -

On- ftppea] how ver ‘the lower fxppelhte Courb came’
to the conclusion- that the suit was not barred by
' hmltatlon on the followmg grounds —

Plaiutiffs now sue to recover the money eithier on the mortgqge or ‘on the
"p(,lbul)rl] proimise to pay. Thelower Court has -held -that the suif s barred
by limitation.” So far as the charge on the land is concerned,  the bond
became absolutely void i in 1901 on the death of the mortgagor, who had
only a life interest in the property 5 so that plaintiffs cannot recover by ‘sale’
of their securlty Whether they can rccover or not from the defendant
-personally or rather from the ‘estate of defendant’s father depends on the

* period of limitation. If plaintiffs were confined to their promise to repay the
mortgage money within twelve years from the date of bond, they "svould”
© certainly, as found by the lower Court,” be out of time.  From the time: -when
the mortgaoe becanit void plaintiffs were in possession as trespassers and
‘ then possessm_n does not avail them under section 20 of _the Limitation Act.y
. The lands were not _duripé that period ‘“ mortgage lands ™ within the- mean:
ing of the'section. The twelve ‘years stipulated for expired in 1905 and
" recoveries made of that period did not extend the time. The suit, therefore;
should have been brought within six years from 1905. - It was not br rought
il 19145 and 0 far as it is bf\aed ona promlse to pay within" twelve years
it is out of time., But there is a stlpulamon in the mortgage, which 1 have
“.already translated, - That.stipulation is a- contract that if and when the
- Fortgagee is deprived of possession the personal estate of the mortgagor shall
be liable. Now possession isa pure questlon of fact.  Plaintiffs were actually
-~ in posseséion up till in 1914.  And though as a matter of fact thé order of
the. Court in original Suit No. 106 of 1913, granting mesne ‘ profits
.against them las deprived them of the. fruits of the possession, théir cause-
“.of action did not arise until they were actually dlspossessed I, therefore, *
. ,uﬁnd that the suit has been brought within t1mc '

BN
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.A, decree” Was accordmgly passed in the plaintiffs’.™

“favour -awarding the amount of the mmbgage Wlth
Adnterest. - »

The defendant mppealed to the High Court

VSN A Patlcar and D. R. Manerikar, for the appel—'

R CIT

. Y KRISHNAJX

L SakEARAN
.
- KasHI®

Jant :—The present suit is barred by ies judicata in

virtue of the decision in Suit No. 106 of 1913 under

Explanation I'V, section 11 of the Civil Procedure Code

-of 1908. The covenant contained in the mortgage deed
-on the strength of which the lower- Court held the
“plaintiff’s suit-to be in time “might and ought to have -
been made a ground of defence” in that suit. The -

JDresent suit is not at all based on the covenart.. The ..

cause of action is given as having arisen on the 21st

.of March 1911 the date of decision of the Suit No..106 )
0f 1913. " The lower Court has made out an entlrely .

new case for the plalntlff% Besides, the very fact that
interest is claimed in this suit from 1909-1910 onwards,
e, from the period when mesne profits were allowed.
~in the previous suit and not from the date of actual
dispossession, ' clearly shows. th'Lt the suit was not
based on the covenant. - The covenant in ques,tlon is

the usual covenant 'f01: qu1et enjoyment, which is found -

in every usufructuary mortgage. It is not at all in-
“dependent of the mortgage and was good so long as the
mortgage subsisted, .i.e., in the present case during the.
life-time of the original mortgagor. The very words

.of the coveaant show that it can bave no independent .

-existence apart from the mortgage. As the mortgage
was good during the life time of the mortgagor under

.section 5 of the Vatan Act; the covenant could only.

-refer to the life-time of the mortgagor. Wlat must

be considered taken as security for the debt is the right

“which the mortgagor possessed at the time of the
amortgage and nothing more :* Gangabai v. Baswant ®,

® (1909) 34 “Bom. 175,
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1019,  The pal tics to the deed knew the Vatan nature of the
— property and must be taken to have contracted with’
ﬁ;ﬁiﬁ; reference to the existing law. - The covenant relied on
.. .w.” + ~1ust therefore be interpreted and construed as secur--
o Basmm ino mortgagee’s title to retain possession as long as. the
mortgagor could assert it under the Vatan law and no.
longer. The mortgagor cannot be expected to guarantee
~-quiet possession to the mortgagee after his own .death..
The covenant could not survive the original mortgagor.

A similar covenant - has  been interpreted in Par-
shottan Veribhai v. Chhatrasangji® as not enuring’
‘beyond the life-time of -the mortgagor. TFurther, the
covenant is merely a personal covenant not binding
-upon the sons of the mortgagor. It does not refer in
“terms to his heirs and successors as did the ‘covenant

“under consideration in Parshottam Veribhai’s case®.

Jayakar with &, G. Desai, for the respondents :—
. As regards the question of res judicata we say ‘that the
- present suit is not barred by res judicata by the
decision in the previous suit because we could not rely
on the covenant in question in- that suit as we were
then in possession and there was no breach of the.

“covenant. The cause of action for the present suit-
~arose only on the date of the demswn in -Suit No. 106
of 1913, when a decree for possession  was passed
agamst us in favour of the appellants.

As regards the covenant under consulemtlon \x e_»
submit that it is an independent covenant and that '
though the mortgage deed may be void under the Vatan
. Act yet the covenant to pay the mortga ge money
though contained in the same instrument is crood see
-Javerbhai Jorabhai y. Gordhan l\m st @, -

Besides, a Hindu son is under a p10us obhgatlon to
‘pay oft all the debts of his father which are not tainted
with 111ega11ty or 1mm01ahty ‘ R '

@ (1916) 41 Bom. 546.° ~ - @ (1914) 39 Bom. 358.
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Lastly, we sabmit that our suit is saved from limita-
tion under section 20 of the Indian leltatlon Actas we

were.in possession as mortgagee t111 ou1 dlspossessmn :.'

: 111 '1914.

SHAH, J —The facts Whlch have g1ven rise to thls
~second appeal are these i— : : .

On the 6th of May 1893 the present defendant’s father
passed a possessory mortgage for Rs. 2,000 in. favour
of the plaintiffs’ predecessor-in-title. The mortgagd

relatéd to Vatan property. On the 8th of April 1901,
the defendant’s father died. The present defendant
filed Suit No. 106 of 1913 to ‘recover possession of the-
Jand and .in the alternative for redemption of the
mortgage. In April 1914, a decreée was passed in favonr
of the plaintifls in that suit awarding them possession
with mesne profits for three years. The present suit

was filed by the heirs of the mortgagee to . recover
Rs. 3,000 - (Rs. 2,000 as principal and Rs 1000 as

mterest), on the 2nd of June 1914,

The trial Court held that the money claim = was
barred by limitation and dismissed the suit. In appeal

the lower appellate Court came to the conclusion that -

the possession was in fact taken from the plaintiffs in
1914, that under the covenant the cause of action arose
at the date of dispossession,: and that the claim was
within time. In the result the plaintiffs’ claim  was
allowed. o ‘ ‘

The defenvchnt has appealed to this Court and itis .

urged in support of the appeal that the plamtlﬁ:‘s claim

is time-barred and that-the point relied upon by the

plaintifls relating to the covenant in the deed is res
judicata in virtue of the demsmn in Suit No. 106 of
1913. ' '

In the view which we'take of the pomt of limitation
urged in this appe‘ml it is not necessary’ to e\press any
ILR 83 :
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of the defendant. = s R S
Apart from the effect of the covenant to Wluch we "

shall presently refer, it is clear that under the document ‘_
‘the money was payable in twelve years flom the date

of the document and that the suit not havmg been filed

- within six years from the explry of the twelve. ye‘us
- mentioned in the deed, it is tlme-balred The covenant

relied upon by the plaintiffs runs as-follows: “If there"
be any dispute about-the land on the part of the Bhau-
bands or of anybody else, ‘I shall settle the same.
If there be any -hindrance to the continuance of the:
land, I shall pay the said sum together with interest

“thereon at the rate of one per cent. per mensem out “of
; my other estate and personally in the year in Whloh'

the hindrance may arise.” The Tower appellate Court
has construed 'this covenant as ‘meaning - that the

dnoxtgegor, undeu;ook to. pay the' amount.in  the
. year in which thé hindrance would arise, and asthe.
“hindrance’ arose when the possession ‘was chsturbed -
~ the 11ab1hty ‘to pay under this covenant ardse at

the date of the hlndrance " It seems to us, however, -
that on a proper constraction of this covenant it
really means that the mortgagor undertook peisonally :
to pay the amount if any hindrance was caused. to the -
possession durihg hislife-time. The mortgaged pr operty _
being Vatan land; the mortgage could have operation -
only during the life of the mortgafror Under section 5 °
of the Bombay Hereditary Offices Act, it isnot competent’

to a Vatandar, without the sanction of Government, to :
mortgage for a period beyond the term - of his natuml

life any Vatan property .to any person who is nota
Vatandar of the same Vatan. It is not disputed now-—-

and in fact it has been held in the suit 'of 1913—that’
this’ mortgagewas operative only during the life-time
of the mortgagor according to law. It is clear from the
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) reftsomng in Parshottam Veribhai . C’hhatmsangjz

- Madhavsangji @ that- the -parties must be taken to
have contracted with reference to the existing law

“Reading the covenant in that light, the mortgagor °

must be taken to have agreed to pay the amount
personally if any hindrance were caused during his
_life-time. The covenant does not refer in terms to his
heirs and successors. - The mortgage as such came to an
end on the death of the mortgagors; and the purpose
“of the covenant was fulfilled when no hindrance was in
fact caused datring the life-time of the mortgagor. We
are, therefore, of opinion that the dafe of the subse-
quent dispossession or the hindrance caused to. the
'e'njoyment of the property. after the death of the
mortgagor has nothing to do with the question of
- limitation, and that the time cannot be taken to
-.commence to run against the plaintiffs from the date of
such hmdnnce

It is urged on behalf of the respondents that- in any.
~-case the-suit is saved under section 20, sub-section (2)

of the Indian Limitation Act which provides that
““where mortgaged land 'is in the possession of the
mortgagee, the receipt of the rent or- produce of such
land shall be deemed to be a payment for the purpose
of sub-section (1).”" It is clear that after the death of
the mortgagor in the present case the possession of the
~original mortgagee was the possession of a trespasser
claiming a limited interest in the property as a mort-
‘gagee, but not the possession of a mortgagee.. Within
twelve. years from the death of the mortgagor the person
entitled to the property put forward effectively a claim

_to this property against’him, and, in our opinion on the

' facts of this case, sub- section (2) of section 20 has no
' .apphcatmn The plaintiffs’ claim, thelefme, is clearly
$imebarred. ' -

™ (1916) 41 Bom. 546.
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The result therefore is that We allow the appeal
reverse the decree of the lower appellate Court, and
restore that of the trial Court with costs of this appeal
and in the lower appellate Court on. the plamtlﬂ"s

The cross-objections are dismissed with costs,
“Decree reversed.
" R.R.

APPELLATE‘CIVIL.

Before M, Justace Shah and ]P[r Justice Crump

. DNYAN.U bin PANDU CHAVAN ( ORYGINAL PLAIN’I‘IFF) APPEILANT, vo. -

TANU xgom BALARAM CHAVAN- AND OTHERS (ORI(}INAL DDFENDANTS ).
RESPONDENTS.” . A

Hmdu lau,—Adoptwn——]umoa daughter in-Taw. adoptmg a son with . the. ton~
sent of her father-in-law—Validity of the adoptzon '

P, a Hindu, had a son living in union with him. The son died during P's life®.

time leaving him surviving two widows, Of the two widows, the junior ha& &
‘son, who also died a minor without attaining ceremonial competence. P adopt-- -

ed the plaintiff as his son.” Later, the junior widow adopted defendant No. 11 -
with the consent of P.. The plaintiff sued contending that the adoptlon of
defendant No. 11 was invalid :—}

Held, that the adoption of defendant No. 11 was valid uﬁder Hindu la:.

The preferential right of the senior widow to make an adoption exists whem \

. the widows inherit the property of their husband, that is, when the husband:

is a separated member of the family. Even then it is subject to any authority
given by the husband to the junior widow to adopt or any express or implied
prohibition by the husband against the senior widow. ‘

The doctrine of the preferentialright of the senior widow to adopt is not

" extended, to a case where the husband dies in union with his father, and where:

the widow can adopt if at all with the consent of her father-in-law.
Vithoba v. Bapu®, refepfed to.

® Second -Appeal No. 502 of 1918,
@ (1890) 15 Bom. 110.’
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