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~and that the correct-view of the matter was taken

by the learned Sessions Judge ‘Tt would appear that
there is no provision requiring that the divorce should
be pronounced in the presence of the wife or that it
should be immediately communicated to her under
Mahomedan law, and these views find support in the

‘recent decision of Sarabai v. Rabiabai® in this Court,

which was approved by the Calcutta High Court in the

> case of Ful Chand v. Nazab Ali Chowdhry®, and by
‘the Madras. High Court in the case of Asha Btb‘b v,

‘ Kadw I"brahzm Rowther®.
, The rule, therefore should in my opinion be d1s-
“charged. ‘ ;
Rule ‘discharged.
" R. R. "

APPELLATE CIVIL.

Be_féa’fe Sir Normb.n Maclepd, Kt., Cﬁief Jz«_wﬂoe, and Mr. Justice Heaton,

TIPANGAVDA 3y SANDYAWANGAVDA GAVDAR (ORIGINAL OProNENT
No. 2), AppELLANT, v. RAMANGAVDA By -VENKANGAVDA GAVDAR‘
_AND AROTHER (ORIGINAL, APPLICANT AND OPPONFNT No. 1), REsPONDENTS.®

‘ ~0wll Proceclura Code (et Vof 1908), Order XXI, Rule 89~—-Auctzon sale——-

Application made to the Mamlatdar to set aszde sale—Mamlatdar not a Court
" withinshe meaning of Order XXI, Rule 89—Application must be made to
szl O'ourtszmztatwn Aet (IX of 1908), Schedule I, Avticle 166,

“An application by a Judgment -debtor to have an auction sale held by the

. Mamlqtdar get aside under Order XXI, Rule 89, Clvﬂ Procedure Code 1908,
‘ st be made to the Givil Court.. A Collector or other Revenue Ofﬁcer cannot

be considered as a Court within the meamng of "Order XXI Rule 89, and,

. therefore, the judgment-debtor .who presents his apphcatxon to the Collector
. cannot stop limitation runmng against him.

g (1905) 30 Bom. 537. m (1908) 36 Gal 184,
@ (1909) 33 Mad. 22.
“®Second- Appeal No, 416 of 1918,



VoL XLIV] _ BOMBAY SERIES o

SEOOND appeal agamsb the de01s1on of E Glements, i
: Dlstrlct Judge of Dharwar, reversing the decree passed -

by V. V. Bapat, Subordinate Judge of Haverl '
Apphcatlon to set-aside sale

- In execution of a decree obtalned by the plammﬁ in

1910 the opponent No, 2 purchased the property at the
'auctlon sale for Rs. 151 on the 23rd March 1915.

"On the 15th April 1915, the apphcant-]udgment-debtor
deposmed Rs. 154-12-0 in the Mamlatdar’s Office and
applied t6-the Mamlatdar to have the sale set aside.
The apphcatlon was rejecped and the applicant was
‘referred to the _01v11 ‘Court. The Court was closed for
Summer vacation. It re-opened on the 19th May and
the period of limitation expired on that date.

On the 13th J uly 1915 that is more than three months
‘after the auction sale, the judgment-debtor presented
an apphcatlon to the Subordinate Judge to set aside the
_sale.* ‘ : . -
:Opponent No.“2, ’the'auction'-purehaser,' replied that
the application to the Mamlatdar was not according to
law, that the application ought to-have beefi made to
‘the Civil Court and that it was barred by limitation. -

. The Subordinate J udge disallowed the application as
: ame-barred on the ground that it was necessary to make
‘the application to the Civil Court. under Order XXI,

Rule 89 Civil Procedure Code, 1908, and the period .

‘of limitation governing such an application was thirty
days from the date of the sale under Article 166 of the
Limitation Act, 1908

‘On appeal, the Dlstmct Judge reversed the order

holding that ‘the apphcatlon and deposit of 15th April

1915 should be regarded as made m Court He relied .

on Mathujz V. Kondaﬂ“’

(l) (1905)7 Bom L. B 263,

1910,

Txnx-'

GAV'DA -
‘v,

mum-

; GAVDA,
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GAYDA

RAMA N-

g , GAYDA,
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Opponent No 2 appealed to the High Court.

8. Y. Abhyomlcar, for the appella.nt :—I submit that
the application being made after thirty days from the

.date of the sale is barred by limitation : see section 3
and Article 166 of the Limitation Act, 1908.

" _The reasoning. of the lower Court that the deleting of
the period of limitation from the Qivil Procedare Code:

‘and incorporating it in the Limitation Act makesno
change in the law, is not correct. 'When 'a period of

limitation is prescribed by the schedule, it comes within
the operation of section 3 of the Limitation Act, and the
Court has no-option but to dlsmlss the application made-
after the period of limitation, while it would not be: so

 if the period be in the Civil Procedure Code. ‘

.- Secondly, the rules made ﬁnde_f section 320, Civil
. Procedure Code, 1882, do not create an' impression,

as observed by the lower Court, that the application and
the depos1t may - be made before the Collector. This
contention of the lower Court was negatived i in Pita V.

 Chunilal®,  Apart from the fact that the rule was

made before section 310 A came into force, it cannot
be implied that the rule gave power to the Collector to ..

. set aside sale. In fact the terms of the rule preclude '

such a contentlon

@ 8. Mulgaonkar for respondentNo 1:—We submit -
that an application made to the Collector is an apphcaf-;

~ tion made to a Court. Rule 17 of the Rules was. made
. before section 310 A of the Civil Procedure Code, 1882, -
- came into force. That rule gives power to the Collector

not. only to receive the deposit but also the application

~ and is still in force. . See Mathujz v. Kondagi.®

. Secondly, the apphcatlon is not ’barred as the prow-f

. gion of 11m1tat10n is equally authomtatlve whether

@ (1906) 31 Bom. 207, . -, % @ (1905)7B0m L. R.263. -
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‘appearmg in the leltatlon Act or in the Civil’ Proce—

~dure Code. . The change in the law would not affect

»the result.

MAOLEOD C.J. —~’I‘h1s was an apphcatlon by the

3udgment debtor to have an auction sale held by the

. Mamlatdar of Hangal set. aside under. Order XXI,

Rule 89 on the ground that ‘he had deposited in the-
Mamlatdar’s office Rs. 154-12-10, including 5 per cent.
of the purchase money, and had applied to the Mamlat-

dar to set aside the sale that was held on the 15th
April 1915, but was referred to the Civil Court. As the
Court was closed and reopened on, the .19th :May, the’
perlod. of limitation expired-on the 19th May, but the
application was not made until the 13th July. It was
then argued that the application to set aside the sale
-made to the Mamlatdar was an application to the Court,
and that therefore it was within time. The trial Judge
disallo wed the application, and this order was reversed

on appeal mainly on the authority of Mathujz V.

Kondayi®, where it was held by the Court that the

application and deposit'to a Revenue Officer should be.

looked to-on the question of limitation. That decision
was under section 310A of the Civil Procedure Code of
1882, and the learned Judges thought that having
regard to the words of that section the essential fact
upon -which the action of the Court was to depend was

the deposit within 30 days, and not the fact that the:

application was-to have been made within that pemod
But now the period of limitation for an application to
set aside a sale is transferred from’ the Civil Procedure

Code to the Limitation Act, and it is expressly

provided that such an-application must be made within
30 days from the date of the sale. It has been argued

that the Oollector or the Mamlatdar or the Revenue

m (1905)7 Bom L. R. 263

1919. -

Tipan- "
GAVDA

RaMAN- -

GAVDA, ' -~
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Officer executmg a decree comes w1th1n the deﬁmtlon‘
of ‘the word “Court,” so that this application was

" made within time. Now it is obvious that the Revenue
Officer under the rules passed under section 320 of the

old Code, which are still in force, has no power to

_consider .an application to set aside a sale. . If the

application be made to the Collector or other officer

- within the.time limited by law then he should refer
"the applicant to the Civil Court. That, as I read
“Rule 17 of the Rules, means that the Collecter or other
officer cannot' be considered as a Court within the
- meaning of Order XXI, Rule 89, -or the corresponding
- gection 310A of. the old. Oode and therefore the
judgment-debtor who .presents his application to ‘the

Collector cannot stop limitation running against him

‘unless, after having been referred to the Civil Court, he
" presents his application there within 30 days.” He is

not protected by section 14 of the Limitation ‘Act
which only excludes time during which a party has
been prosecuting with due diligence another civil:

- proceeding whether in a Court. of first instance or in a-

Court of appeal against his opponent. But I see no

“hardship in this. 1t is quite clear that the application
- to set aside the sale must be made ‘to the Court. The
. party desiring to make that application hag 30 days

within which to make it. - If-he makes it to a Collector
ora Revenue Officer.so" shortly before the period of

limitation expirés that he has no time to go to Covrt

then that is his own fault Here in this case there is
no hardship whatever. The judgmeént-debtor had over

'-amonth in Whlch to present ‘his application to the.
* Court after he had been referred to the Court by the

Mamlatdar, and he “did mnot - choose .to. present his
application until July. In my opinion, therefore, the
order, of the lower appellate Court was wrong. We.
allow the appeal, set aside the decree of ‘the lower
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appellate Gourt and restore that of the trial Court ‘

'thh costs.

Y

' HEATON J.:—I :agree. Primarily an application
under Order XXI, Rule 89 of the Civil Procedure Code -
must be made to-the Court.. The apphoatlon in this -

matter was undoubtedly made to the wrong person in
the first instance, and nob made to the Court until long,
~after the time allowed ;- unless the Collector or the

Mamlatdar can be regarded as authorized to receive
such applications on behalf of the Court. We are asked

to infer such authorization from Rule 17 of the Rules,

‘Tt seems to.me this Rule can best be read as meaning
that the Collector should not regeive: applications, but -

should return them to any one presentiag them to him

-with an intimation that the persons® ‘presenting them
must go to the Civil Court.- On that interpretation of
Rule 17 it follows that this appeal must succeed and I
agree with the order proposed

~ Decree reversed._

"J. G R,

APPELLATE CIVIL.
Bafore.s;:f: Norman Macleod, Kt , Chief Juatice, ‘and Mr. Justice H?a.tou

-~

JAGANNATH AND TWO OTHERS, SONS AND HEIRE OF THE DECEASED

KASHIRAM MANIRAM ~TAMBOLI, MiNORS, BY THEIR GUARDIAN .
" rEBIR MoTHER HIRABAI (HEIRS OF ORIGINAL PLAINTIFF), APPELLANTS,
v. SHANKAR varap GANPAT SHIMPI AND’ ANOTHER (OBIGINAL :

Dxrnnnwrs) RESPONDENTS.-*

Indian Evidence Act (Iof 18 72), section 92, probiso 4—Contract of morigage
- —Oral evidence led to prove. discharge of morigage debt by payment of a
smaller sum of money than actually due—Inadmisdibility of such evidence.

. Appéél No, 29 of 1915 under the Letters Patent,

j,iQié.: v
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