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T agree with the remarks made by the learned District
Judge. It iscertainly desirable that there should be
some further publication of the notice calling for claims
than the mere publication in the Government Gazette.

‘Under section 14 (1) the notice would be published in the

Godernment Gazette and in such other manner as the
Governor-in-Council may, by general or special order,
divect, and I think our best course is to send a copy of the
proéeediqgs in this cage and our judgment to Govern-
ment, suggesting that some special order should be made
under-section 14 (1) of the Court of Wards Act with -
regard to the further publication of notices calling for
claims under that section. At present tlﬁlisv appeal must
be dismissed with costs,

" HEATON, J.:—1I agree,
Decree confirmed.
J. G. R.

. APPELLATE CIVIL.

Before Sir Norman ﬂ[acleod,' Kt;, Chief Justice, and Mr. Justice Heaton.
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MOTILALVRIJLAL, SINGE DECEASED (0oRIGINAL DEFENDANT), APPELLANY
N MOHANLAL NAROTUMDAS (0RIGINAL PLAINTIFF),. RESPONDENT.®
privacy an actionable wrong— Injunction. .

The plaintiff, a resident of Ahmedabad, sued for an injunction to restrain the
defendant from invading the privacy of his bed-room by opening a window in

. the additional storeys erected by him. The District' Judge found that the

plaintiff had a right of privacy to the particular room and granted the lﬂJlll'lG—'
tion pmyed for. On appeal to the High Court, ' . ~

Held, thatin the province of Gujarat the customary right of pmvacy must
be taken to have been prov. ed and the invasion of the right was an. actmngble

wrong. ; ‘. . sl

Vs AN
® Second Appeal No. 518 of 1918. -
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1'ams74anka1 IIuaJotan v. Trikam Nar%m, relied on, *

SECOND appeal against the decmon of B. C. Kennedy, .

~ District Judge ‘of Ahmedabad, modifying the decree
passed by M. M: Choksi, Additional I‘1rst Olass Sub-
-ordinate J udge at Ahmechbftd

Sult f01 an injunction.

PLuntlff -and defendant owned houses fftcmg one'.‘-
.auothel over a narrow khadki (lane) The plaintiff-

-«complained that the defendant while ‘repairing hid

‘house put two new windows in his third floor and =

“added a fourth floor ; that through the windows defend-
ant was able to peep into the plaintiff’s apartments on

- the second floor and thus his privacy was interfered

with. Plaintiff prayed for several injunctions against
the defendant as follows :—Lowering of house to old

limits in order to prevent diminution of light and air,
‘removal or obstruction of windows on the third and -

fourth floor so as to secure privacy, removal of eaves
~80 as to prevent dlscharge ot Wd,tel‘ on the plaintiff’s
»clum k. :

The defendant contended that thele Wele two
‘windows in lis third floor for nearly fifty ye:us and
the new windows were placed where the old windows
were ; that there was no interference with the plaintiff’s
right of privacy, that the eaves werg not extended
further and that the plaintiff raised no obstruction to
the building of the new storey. ' ‘ :

The Subor dinate Judge dismissed the plamtlﬂf s suit
bolding that the two windows in the third floor of the -

defendant’s house were not newly opened ; and that‘.
the plaintiff had not enjoyed the right of privacy.

On appeal, the District Judge held that the ,Windoﬁs

were new and created an invasion of the plaintiff’s

m (1867) 5 Bom. . C. (A. C.J) s2.

. Ry

1919.

MANEKUAL

Momirar.

0.

Mopaxrar

Narorom-
DAS.



1919

MANEKLAL
<+ MOTILAL .

v
MoHANLAL
NAROTUM-

498+ INDIAN LAW REPORTS.. [VOL. XLIV.

right of privacy. "I—Ie,r"theiefoie‘ glanted an injunection
restraining the defendant from 1nvad1ng the privacy of

“the plaintift’s bed room.

The-defendant appe‘tled to the Hloh Court

‘G.N. Thakor, for the. appellant

H V. chma for the 1espondent

MACLEOD C. J.:~In- this case the plamtlff sued for

: sevelal 111]unct10ns against the defendant his neigh-

bou_r He succeeded in getting an injunction from the"
District Judge restraining the defendant from invad--
ing the privacy of his bed-room by opening a window
in the additional storeys erected: by him. The Judge-.
has found as a matter-of fact that the privacy of the- '

jplamtlft was not invaded directly . before the house of: -

the defendant was .raised, and he has ‘given effect» to
the decisions of this Court which have held that in - the

" Province of Gujarat there is a - customary usage which

makes an invasion of privacy an actionable wr ong, and”
that a man may not open new doors or Wmdows in his
house, or make any new apertures, or enlarge old ones,

in a way which will enable him to overlook those por-
tions of his neighbour’s premises which are ordinarily
secluded from observation. That is laid down in Maii-

, s,hanar Hargovan v.  Trikam Narsi®, The Court

said: “ A series of decisions extending over a long
number of years-[ and commencing with 1 Borr, 272 ]

‘has settled the question”.  Those decisions must no -

doubt have been founded on evidence, at any rate we

‘must presume that, and as the case cited has never
‘been’ over-ruled, in second appeal it is impossible

for us to say that the decisien on a question of fact
was wrong. Therefore in the Province of Gujarat this -
customary right of privacy must be taken to have been
proved The only ground upon Whlch it may be fugued’L

: m (1867) 5 Bom. H. C. (A. Q. J) 2.
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tlnt the d(—’usxon of thﬂ learned Dlstuct Judrre was
Wromg -was thdt the plamtlﬂ:' before the - defendant’

altered his bmldmg had no privacy “for this parmculal
room. - For, if. alreddv there was a window in the
defendant’s house” which. lnoked directly inte the

plaintiff’s bed-room, it would make no difference if

more windows were added which also overlooked . the
plaintiff’s room. But the learned Judge has found'as

a fact that the plaintiff had a right of privacy-of this

‘particular room and that right of privacy was not

affected by the fact that a man with a flexible neck”

“standing on. the defendant’s” Agashi (which did not

actually belong to the house in dispute), might, be able ‘

to crane over and thus see a portion of the plaintifl’s
bed-room. That, as the learned Judge remarked, would
“be a positive act of spying. 1 do not think that it

could be w.ld that the plaintifl has'not acquired o right -

of privacy for his bed-room, merely becausé o & person

by doing something, which he oughtnot to do, might .

be-able to look “into a portion .of it. -In my opinion,
therefore, the decision of/the learned District Judge
was right. The appeal should be dlsm1ssed with costs.

HEATON, J. —I agree. It was argued that the some-

What Jpeculiar exception to the general law which has -
been applied to the Province of Gujarat really ought not |

to be applied. ~We have an instance of it in the case of

Manishankar Hargovan v. Trikam Narsi®- and it
"is now too well-recognised to be successtully disputed. -
"It is not contended in this case that the person
aggrieved belongs to a class who do not by custom -

* obtain the benefit of this law as to privacy. It may be
there are people on whom this peculiar custom confers
benefit, and others, Who do not take that benefit. But

- no point of that kind 1s mlsed hele 'l‘helefme we

S (1867)5Bom H.C. (A. C. J)42
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have to ‘accept first of all - that the rule as to
privacy applied in this" neighbourhood ; and, secondly,

- that it applies to the plaintiff. That being so, the

questions whether his privacy was real before the
present addltlons to the defen (hnt’s house, and whether
that privacy'is now invaded: by reason of those addi-
tions, are both purely questlons of fact. They are not,
and cannot, as far.as I can see, be questions of law.
The Judge below has found on those questions of fact.

_He is right in his application of the law, and I think

his'decision must be afﬁrmed 'Llld the appedl must .be
dismissed with costs.

- Decree confirmed.

’ J. G R

APPELLATE CIVIL.

Before Mr. Justice Shak and Mr. Justice Crump.

KRISHNAJT SAKHARAM DESHPANDE ' (0RIGINAL DEFENDANT), APPEL-
LANT v. KASHIM valad MOHIDINSAHEB HAVALDAR AND OTHERS °
(oRIGINAL PLAI\TIFFS), REspONDENTS. ® :

" Indian Limitation Act (IX of 1908), section 20, Anticle 116‘-—-3[01tgage of

Vatan lands—Doath of mortgagor—Mortgagor's son recovering poseesszon
of Iands—Suzt by mortgagee o recover morigage money—-Lzmztatzon—-
Cutenant in the mortgage deed to pay mortgage money. T ¢

. In 1893, certain Vatan lands were mortgaged "with possession for Rs. 2 000
for a period of twelve years by the Vatdndar: . The mortgage deed "contained
a covehant : " If there be any hindrance to the continuance of the land, 1
shall pay the said sum- fogether with interest thereon at the rate of one per

- cent. per mensem out of my otherestate and personally in the year in which the
“hindrauce may arise”. The mortgagor havi ing died in. 1901, his son recovered

possesmon of the lands in 1914 on the ground that on thie death of the mort-
gagor the mortgage became void under section 5 of the Bombay Hereditary
Oftices Act, 1877. The mortgagee thereupon sued to recover the mortgage

“amount with interest relying upon the personal cov enant in the deed :——

Held that the clalm was barred by llmltatxon
@ Second Appeal No 233 of 1917.
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