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rightly dismissed the counterclalm and the High Court
in appeal conﬁrmed that decree ~

Before concludm(r this ]udﬁment theu‘ Lordships
think it right to say ‘that they see no reason for ques-

_tioning the propriety of action of the sohcltor for the
defendants in the suit.

Their Lordships will humbly advise His Mmesty
that this appeal should be dismissed. The appellants
_must pay the costs of this appeal. ‘ ’

Solicitors for the a‘ppellants Messrs Hayg J]Z@o & Sons.

Solicitors for the 1espondent<.; MesPrS. LI Tufﬂer

- & Sons.

- Appeal dismissed.
J.V.W.
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indu law—Adoption—Joint family—Jivai grant—Tmpm tible property—
Widow of a co-parcener adopting after the death of surviving co-parcener—
Absence of conseni—Authority of widow to adopt.

‘One R, owning a jival estate,” died leavir_)g 2 widow 8 and his brother’s
_szon M. 8 and M jointly mortgaged a part of the jivai estate. M died in 1882
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leavmv two \vxdowa, and in. 18‘34 S adopted plamtﬂf’s father The p! amtlif

having sued to redeem the mortgage made by'S and M,

][eld,AfhatA_ the plaintiff could not sucesed as his father was .not validly‘
adopted by S, who asthe widow of a deceased co-parcener of a joint Hindu
fainily conld not in the absence of any specific - authority make an ado’pﬁon
subsequent to the death of a co-paresner who sur vxved her husband, although ,
the property was impartible. ’

FirsT appeal against the decision of R. 8. Broomfield,

- Joing Judge at Ahmedabad in Suit No, 5 of 1914,

- Suit for 1'edempt10n

One Raisang, a bhayat of the Thakor of Umeta held
cer tmm lands under a jivai grant. Raisang died in 1847
10&\’1110 hlm surviving -his widow Surajrani, and a
_brother’s son, Manbhai. Gawasang Surajrani and Man--
“bhai ‘mortgaged a part of the jwm estate to "the
defendants’ ‘mcestors ' :

‘Manbhai died in 1882, leaving two widows - Atrani
and Takhatrani. In 1884, Surd]ram adopted .Narsmgy,.
plaintifi’s father.

On Narsingji’s death, the property was 1nhe1'1ted by
~ his son Tulsangji (plaintiff). In 1914, the Talukdari
Settlunent Officer on behalf of Fulsangji Narsingji:
instituted a suit for redemption of the property mort-

. gaged by Bai Surajrani and Manbhai and for accounts

under.the Dekkhan Agriculturists’ Relief Act.

The defendants, who “were heirs of the mortgagee,

~ contended infer alia that Fulsangji was not the heir of”

the original mortgagors, and therefore not entitled to

~ redeem.

The Joint Judge  dismissed the suit on the ground

* that the jivai lands  reverted to the principal estate on

the death of Raisang gji and Manbhai without male heirs
and that the adoption of the plaintiff’s father by Sum;-

 rani was not valid accordmfr to Hindu law.

The plaintiff appealed to the High Co_qrt.
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-~ N. K Mehta for the appellant :—The lowe1 -Comt has

: dlsallowed the plaintiff’s suit on'the ground that the.
1)10perty in suit being admittedly a part of a jivai grant’

it reverted on the death of Raisangji and Manbhai with-
. out male heirs, to the Chief according t-,o' the establiéhed
“custom and the widow of Raisangji was not competent:
© to take in adoption a son to her husband. No doubt the

law was as stated by the lower Court in ‘respect ofa

Jivai grant to a junior member of the family of a Chief :
" Agarsingyi v. Bai Naniba ®, but-that ruling has been
‘reversed by - the Privy Council in ‘appeal : Pratapsing
Shivsing-v. Agarsingji Raisingji®, Their Lordships

have held that the right of a Hindu widow to make an

~ adoption to her hugband is not dependent on her inherit-
ing his estate ; she can exercise the power so long it is
not exhausted or extinguished, even though the property
isnot vested in lier heir.  On this aunthority I submit,
there wasnothing to prevent the W1dow from makmg at
“Ldopmon to her husband.

[MacLEOD C. J. '-——Do not their Loids}ups rest the

decision on the fact that the adoptlon was made in the

period of natuml gestation ?]

No. Thelr Lordships’ degision does not rest on that’
fact. T}iey lay dowa as a general principle that so long -
as the power is not exhausted or extinguished she is .
entitled to make an adoption; that may be after a .
number of years. Their Lordships further state (p, 108). "

that “ it was admitted thataa posthumous son would

prevent the revertion ™ and * the adoption was made .

within the period of natural gestation”. This is in
reply -to the contention on behalf of thie respondent

that as soon as the Jivaidar dies, the property revelts to-

the nmntor 3 estate.

©® (1914) 17 Bom. L. P., 9275 ® (1918 L.R. 46 L A. 97.
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J Secondly, 'the lower Court has held ‘that the widow

~was not competent to udopt as on Raisangji’s death the
property went to his nephew ‘Manbhai by survivorship

and Manbhai died leaving a widow. I submit that.
there being no dispute as_ to the factum of the adoption,
it was necessary for the parties concerned to have the
adoptmn set amde within the period of limitation. - Tt

“isnotnow open to the defendants to dlspute the V‘thdlty

of the f\.doptlon '

G. N. T]mhor for hen&, \Tos 3 to 7. of the deceased
respondent, not called upon. .

JI[ B. Dowe for C. V Pand Ja for respondent No. 2

HEATON, J —In thls case we have the Talukdari
Settlement Officer on behalf of a person described aga

Talukdar suing to redeem a mortgage. The mortgaged

prope1ty, it is admitted, was part of the jivar estftte’v
which up to the year 1847 was vested in one Ralsang,‘

- who in that year died. He left anephew, the son of

his brother, and a widow, and it was the widow and
the nephew who joined in making the mortgage to

- redeem which this suit has been brought. The defendants
opposed the claim on the ground that Narsang, the‘
Talukdar whose estate is under the management of the

Talukdari Settlement Officer, hasno right t6 redeem
the mortgage. Narsang himself is dead "and was

succeeded by a son Fulsangii. But the question .is
"~ whether Narsgng was or was not vahdly adopted by

Surajrani, the widow of Raisang. Ifhe was validly
adopted, then the plaintiff’s suit must succeed. If he
was not validly adopted, the plaintiff’s suit must ful
because it is brought by one who has no right to redeem
the mortgage. The adoption was made by Suarajrani,
the widow of Raisang, after the death of Manbhai, the

-nephew of her husband. Manbhai or his father, it

would seem had held the jivai subsequent to Raisang’s
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adeath in 1847, . -Manbhai died in 1882 and in.1884, t.e.,
mearly forty years after her husband’s ‘death, Surajrani
- made the adoption. By the law, as itis understood

in this Presulency, an adoption of this kind'in a famlly
which constituted a joint Hindu family, although the
~_property was impartible, conld not be validly made.
‘We were, however, referred to a very recent case decided

by the Privy Council last year, Pratapsing Shivsing v. -

Agarsingji Raisingji®. In that case, however, the facts
“were that the adoption had been made within the period
-of gestation succeeding the death of the widow’s husband.
‘Those facts were the subject of argument in the case.
“They were expressly mentioned in the judgment, and it
-appears the only thing that was decided was that in
" scircumstances of that kind an adoption would be valid.

~ But where the circumstances are, as they are here, it
_.seems to me quite plain that we must follow what is
well-understood as the ordinary law in this Presidency
and apply it to the facts. The widow of a deceased

~.co-parcener of a joint Hindu family cannot,in the’

-absence of any specific authority, make an adoption

\subsequent to the death of a co-parcener who survived .
: he1 husband ; and more particularly When, as here, that

‘later su1V1V1ng co-parcener left widows. . It seems to

me, therefore, quite plain that*the decision of the Court

‘below is correct and that this appeal must be dismissed
-with costs. One set of costs to 1espondent No.1 only

MACLDOD Q. J. —1 awxee
Decree confermed.

~ J.G.R.
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