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" case falls outside the"%cope of section 104, sub-section 2,

is that the auction-purchaser happens to be the decree-
holder and that the order on the application of the
judgment-debtor is an order relating to the execution
of the decree between the parties under section 47. We
do not-think, however, that the acmdent of the auction-
purchaser being the decree-holder makes any difference

“in the effect of the provisions of section 104, sub-sec-

tion 2.  'Whether the ‘auction-purchaser be the decree-
holder or a third person, the result is the same so far
as the appealablhty of the order is concerned.

" The appeal must therefore, be dismissed with costs
on the ground that no second appeal hes to this Court.

e
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[On appeal from the High Court of Judicature at Bombay.]
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Banlkers—Interest on overdrafts—Dractice of paying inferést in a different .

;"or long tmze—Im_plwd contract to pay it—Evidence Act (T of 18 72), sec-
tion 92——Refusal to honour cheques.

The appellants carried on business at Bombay as cotton merchants, and tie
respondents were their Bankers. From 1906, the Bank had allowed the
appellants’ firm to overdraw their accounts under an agreement between the
parties consisting.of a letter in a printed form signed and given by :the

appellants to the respondents on 1st December annually, and provxdmﬂ'v

that interest should be charged at 7 per cent. per annum, and be calculated on
the daily balance due in respect of the overdraft, pledging as security the
cotton stored by them in the godowns of the Bank. The practice of the Bank

. ® Present :—Lord Shaw, Sir John Edge, Mr. Ameer Ali and Sir Lawrence

Jenkins, T.

il . mode from that agreed on—-Comlﬁound interest charged without any objectior
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A8 to intérest was: to steike a bala,nce of each oﬁ its cu;tom'-*rs acvounts on.
“the [ust day of edch month, and charge interest ou the amount of the balance, -

“in fact compound 'interest with monthly rests; but the appellants though
‘they knew it was done never objeeted until after Ist Aumst 1914 Ina sult
by the Bank to recover 2 balance due by the appellants, the Tatter countel-
-claimed for datmges for the dlshonourm(r of two of their cheques

- Held, that the acqmescence of the appellants for 9 years in the mode
-of charging mtereat entitled the respondents to set up an implied agreement:

on the appellants part to pay if in that way and there was. nothmw in
“section 92 of the Evidence Act to prevent such an agreement being proved.
It was found by all the Courts that the respondents were justified under the
<ircumstances at the time in not mcreasmg the appellants overdmft by
honourmf" the’ ch’ques and had rightly refused to do so.

* AppEAL No. 68 of 1918 from a decree (30th November

1916) of the High Court at Bombay in its Appellate

- Jurisdiction which affirmed a” decree (23rd March 1916)

of the same Court in the'exercise .of its Ordinary Civil
J unbdlctlon.

The suit which gave rise to this appeal ‘was brought
by the respondent Bank to recover from the appellants
Rs. 36,427-15-0 as the balance remaining due on an
account in which for many. years credit had been given
“to the appellants agamst cotton pledged by them after

ale of the cotton. -

The appellants countercl‘umed (1) for an-account of
their dealings with the Bank, and (2) for damages for
dishonour of two cheques drawn by them on the
Bank. ) '

“The only questions in this appeal are whether the
appellants are entitled to these reliefs. W
The appellants and one Bhanji Madhavji, Hindus,
were cotton merchants, trading under the name of
Dharamsey, Jetha & Co., and the respondents an
Inglish Banking Company with a Branch in Bombay.
The appellants used to finance their cotton business
partly by depoutm cotton with the respondents and
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- 'Aobtammg credit from them against it. Dealings of ‘
- this kind began between the parties in 1906, and -

continued till :August 1914. They were 1egu1ated by
written agreements renewed every year. The last of"
such agreements, dated 1st December 1913, is an Exhibit.
in the suit, and the respondent Bank admits that the

form of this agreement has been in use for elght ornine-
‘years. . : .

The aterial part of thls agreement is set out in'théw’
]udfrment of the- Judlcml Committee, where the facts
and the evidence given is also sufliciently %ta,ted fox,

- the purposes of this report. -

The “suit came on for he‘umg 1)0fox Macleod J.
who held that the. vespondents were, having regard to
the political crisis and .its 11;18V1t“tblu efTect on the-
cotton market, justified in dlshonouunﬂ “the chequeb* -

“and he also held that the respondents were entltled’

to prove and- had ‘proved an agreemént by the
appellants to pay compound interest, as the written’
agreement, in his opinion, was silent' as to the way--

in which® interest should be charged. He, in the

result, passed a decree for the . respondents as claimec:. -

and dismissed the appellants® counter-claim with costs. -

The appeal to the High Court on its Appellate Side
came before Scott C. J. and T{eaton J. who aﬂnmed the-

‘demee of the trial J udge.

- On this ‘tppeal : ,
De. Gruyther, K. C. and E. B! Ruailes, for the ‘LppeI~

lants contended that ‘the respondents were bound by -

the written agreement to honour the cheques. - The- -

g evidence, it was submitted, showed that the amount of
~cotton on deposit with the plaintiffs Bank entitled . "

them to a furbller'adval‘lc’e s and the appellants should

.have had a decree for damages in respect of -the dis~-

honouring of the cheques. As to interest the agreement:
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mowded for yeally -interest, and. the respondents_ 1

should not have been allowed to set up an agreement
%0 pay interest with monthly rests amounting te
compound 1nte1est to pay which the 1espondents had

-not proved any agreement on the part of the appellants. -
Such an agreement could not be implied, because by . :
section 92 of the Evidence Act the respondents could
not give evidence to vary the written agreement and

show another agreement either by implication or proof.

- Reference was made to Daniell .v. Sinclair®. The
respondents, moreover, were not entitled to charge

interest at rates higher than those stlpulated for in the
written agreement. ‘

- Woolten (with him Gore Brown, K. C. ), for the
: .respondents being called upon only as to the charge of

compound interest contended that such a charge with

monthly rests was established by a long course of
decxhng between the parties as was shown by the Pass
Books extending over a period of nine years, and was
accepted ‘without ™ demur by the appellants, and
accepted also by them in their letter of 11th August

1910, whereby the appella,nts‘ expressly accepted the.

“accounts containing charges for compound interest as
correct. - Reference.was made to Fergusson v. Fyfee®;

Ruﬁ‘oml v. Bishop®; and Bruce v. Hunter®.,” - - .-
1919, November 18th .—The ]udﬂment of then‘ Loul—

“ghips was delivered by

- Sir Jou~N EDGE :—This is an appeal from a decree,
ated the 20th November, 1916, of the High Court at
‘ -Bonibay, which confirmed a decree of -that Court made
in a snit which was instituted in that Court in its
“ordinary civil jurisdiction on the 27th May, 1915, by

the Mercantile Bank of Indm anted against Haridas

a (1881) 6 App. Cas. 181~ ) (1829) 5 Russ. 346.

"3 1841) 8 Cl. & Fin. 121. © ) (1813) 3 Camp. 467.
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’39'19- ~ Ranchordas, Ludha Dossa, and Bh'm]l Madhav;u The-
.~ Mercantile Bank of -India, Limited, is the respondent.

: ,I—IAmDA's,
" Raxcmorpas here. Bhanji Madhavp ‘named as a defendant to; the-
‘ ancﬁmm suit, was not served and has, it is said, disappeared.

Baxk o The appellants - here are Haridas Rancholdaq and
v INDIA,
; Ludha Dossa. : : S

The defendants, under the name of Dhalamsay J a1th't
& Co., carried on- business at Bombay as cotton mer-
chants, - their bankers were the plaintiff Bank and the
suit was brought by the Bank to .recover from-them a .
balance due by the defendants to the Bank and interest ‘
on-that balance. The defendants Haridas Ranchordas.

- and Ludha Dosga filed a written statement and counter-

_ claim in which they claimed an account, and damages.
for the dishonour on the 1st August, 1914, by the Bank:
‘of two cheques drawn by their firm upon the Bank.

- Their Lordships are informed by counsel that by the
Rules of the High Court at Bombay relating to suits.
in its original civil jurisdiction countelclzums are
permitted. '

- The trial Judge ordered that the suit' as against the
defendant Bhanji Madha\ql should stand adjourned .
and on the claim of the Bank made a decree against the -
.defendants Haridas Ranchordas and Ludha Dossa as-
two of the partners in their firm of Dharamsay Jaitha
& Co., and also in their individunal capacities for
Rs. 89,025, 10 annas for the debt (including . compound
mterest with monthly rests), with future simple
interest from- the date of the .decree until payment,
and by his decree dismissed the counter-claim. The
‘High Court in appeal made a decree confirming that
decree of the trial Judge. TFrom that decree of the:.
‘High Court this appeal has been brought. = .

~ The cﬂwstions now in dispute are (1) was the Bank
entitled to charge compound interest with monthly
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rests on the amounts from tlme to tlme overdrawn by
the'defendants, and (2) was the Bank entitled to refuse
to honour the two cheques. To understand these two
- questions it is necessary briefly to refer to the course
of dealing between the Bank and the defendants’ firm.
For several years, at least from 1906, the Bank had
allowed the defendants’ firm to overdraw their acc.ount
The practice was that annually on the 1st December
- the defenidants, in the name of their firm and indivi-
dually, signed a letter in a printed form addressed to
and given to the Bank, and in accordance with those

letters the Bank allowed the defendants’ ﬁrm to -

overdraw their account. The last of such . Jetters was

“given to the Bank on the 1lst December, 1913, and so :

far as it is material it was as follows :— - Do

“ In consideration of your allowing us an owerdzaft to the extent of
but .not exceeding at any one time, Rs. 10 lacs in current account it is.
hereby agreed that all moneys advanced and hereafter to be advanced in
pursuance of these presents (hereinafter referred to as ‘the said overdraft’ or
‘such overdraft’) shall be advanced upon the terms and condmons hereinafter
mentioned :—

“1. The said over dlaft shall be repay abIe within twelve months from tlns
date and/or. at your option on demand being made therefor.

%9 Interest shall be charged at 7 per cent. per annum and shall be calcu-
. fated on {he daily pa']aﬁce due to you in respect of the said overdraft, till 30th

R HARE

HARIDAS

‘RANCHORDAS

June, 11914, and ‘thereafter till Ist December, 1914, at 5 per cent. per

" annum.
* * R T * * *

v wyg,  Ag geruvity for the said overdraft we Lercby agree to pledge with

you all cotton pressed and unpressed at present stored in-your gOdowps
andjor Jethas andfor which may hereafter be stored by us in your godowns
andfor Jethas, . ' ‘

" «p. Notwithstanding anything hereinbeforc contained you shall be
under no oblipation to advance any moneys except against the deposit
'of cotton by us from time to time as provided by ‘clause 4 hereof and in
no case shall such: ad\ ances exceed Rs. 10 lacs outstandmg at any oue time
and such adiances shall not exceed sewenty -four and a half per cent. (7430fo)

on the net market value of the cotton for the time being deposited in your

‘v, -
MERCANTILE
DBaNk or
. InD1a.
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g udow ns and[or Ji ethas agamst whlch cotton “such advances shall flom time te .
{ime be made '

“6. TIf 1t any.time a margin of tweuty five and a half per ceat. (2..)0[0
“on the net market value of the cotton stored in your godowns andfor J ethas
shall not be fully maintained you' are to have full right to dispose of the.

. cotton. stored in the said godowns .andfor Jethas and apply the proceeds

thereof towards making up such margin and/or claim on ug for any such
margin.andfdr for any balance due in respect of the same after the disposal of
the cotton in pursnance hereof.

* L S T eis ow %
©%10. A register shall be. kept by you of all cotton deposited in ahd[or
removed from-any godown andfor Jetha in pursuance of this agreement and
_ such: Togister. shall be open’ to -our- inspection at any time during the usual *

‘ bubmebs hours: no ootton shall be removed from the said godowns and/or

_Jethas except on a delivery. order or orders signed by you.

«

K3 * 3 ® * * : %97

- Whatever may be the strict construction of clause
-of that letter the Bank invariably struck a balance of
its customers’ accounts on the last day of each month
“and charged interest on the amount of that Dalanes. .
The interest so charged was added to the monthly

“balance and the resultant balance, which included the
- interest, was carried forward to the debit of the

custoiner.as the balance due on the 1st of the following
month. The pass-book of the defendants with the Bank
shows clearly that that was the way in which interest
wis computed and charged in their account with the
Bauk. The -defendants never, until ~after the 1st
August, 1914, raised any objection to that pmnclple of
charrrmO' ‘them compound interest or to compound
1nterest being charged by the Bank on their overdrafts. .
It was the course of business to which it must be taken
that the defendants agreed.” As long ago as 1813 Lord
Ellenborough in Briice v. Hunter® held that the fact -
that the defendant in that case had not objected to a

M (1813) 3 Camp. 467.
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: chm ge of compound 1nte1est in 'wcounts ‘which for

" several years he had anntially received from. the plaint-
Aiff affmded sufficient evidence of a promise by him to
pay. interest in that manner.’ In addition  to. the -
-~ gvidence alforded by the pass-books to which  their

,.Lm'dships' have referred, there is the uncontradicted
sevidence of the manager in Bombay of the. Bank: that -
the defendants knew that their account was charged -
“hy the Bank with compound interest with monthly -
vests and had mnever ob]ected to- tlnt course . of.

_business.
 The trial Judge on a very c areful consideration,

“found that there was not the slightest doubt that the -

' defendants knew that the  Bank was charging com-
pound interest and agleed to, that interest bemg
<harged in that way with monthly rests; and made the

“~dccree upon the claim against the defendants Haridas .

Ranehmd‘xs and Ludha Dossa which has been ahe‘tdy

‘mentioned. He rightly held that section 92 of the
Indian Evidence Act did not prevent the Bank from _
pmvindthat agreement as to compound interest. 'The

- High Court in the appeal taking the same view of the

facts as the trial Judge confirmed that decree,  and
their Tordships agreeing with the ﬁndmrrs of the
Courts below on the question of interest are of opinion
that the decree of the High Court should be affirmed.

_ The counterclaim relates to the dishonour by the
Bank on the 1st August, 1914, of two cheques drawn

by the defendants upon the Bank and presented for -

_ payment on that day. On.the Ist August, 1914, the
overdraft of the defendants’ firm amounted to
Rs. 5,81, 454. On the 3lst July, 1914, the Bank issued

- @ notice to the defendants’ firm that the Bank was
not advangmg farther against cotton and would be

" obliged by the defendants reducing “the present

advance.” - That .notice 'was not received by the
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' defendants until ’iftel office houls on the. 1st Auoust
1914. On the 1st August, 1914, the Bank held as-

securlty for the overdraft ‘cotton which at the market

‘rates at’ the: end of July, 1914, as deduced from tle-

daily circulars of Messrs. P. Chrystal & Co., represented -
Rs. 8,45,065, or, less the 25% per cent. margin,
Rs. 6,29,574. On the 25th July, 1914, in the. cotton

-market, prices at Bombay began to fall owing to poli-
. tical events in Europe. In their daily cotton report of -

the 30th July, 1914, Messrs. P Chrystal & Co. made-

. the following remark:- “There is pra_ctlczﬂly. no busi-

ness in. the local market pending developments in
Europe.” In their daily cotton report of the 31st July,

.1914; Messrs. P. Chrystal & Co. remarked: “The local™

market is demoralised on account.of grave political
situation.”  On - the -1st August, 1914, Messrs. P..
Chrystal & Co. in their daily cotton reportremarked =

- “The local market is practically closed. Quotations.

are only nominal.” . Those remarks of Messrs. P.
Chrystal & Co. were fully justified by the facts them
known, and under ‘the circumstances existing on the

“1st August, 1914; the realisable value of the cotton

then held by the Bonk as security.for the Qve'rdro.ftj

~ was not suflicient to cover the then overdraft; the .

evidence shows that there wds then practically no
market. - Their Lordships agree with the Courts below
that the Bank was justified in refusing to increase the
overdraft by honouring the cheques. It is to be
observed that the Bank could at any time have
demanded repayment of the whole overdraft. It is
proved that after the 1st August, 1914, the Bombwy
cotton market got gradually worse, and that there were:
very -few purchasers of cotton at Bombay during
August, 1914, and only in small lots. In August, 1914,
there was a large stock of about 500,000 bales of unsold.

cotton in Bombay. The trial Judge by his decree
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rightly dismissed the counterclalm and the High Court
in appeal conﬁrmed that decree ~

Before concludm(r this ]udﬁment theu‘ Lordships
think it right to say ‘that they see no reason for ques-

_tioning the propriety of action of the sohcltor for the
defendants in the suit.

Their Lordships will humbly advise His Mmesty
that this appeal should be dismissed. The appellants
_must pay the costs of this appeal. ‘ ’

Solicitors for the a‘ppellants Messrs Hayg J]Z@o & Sons.

Solicitors for the 1espondent<.; MesPrS. LI Tufﬂer

- & Sons.

- Appeal dismissed.
J.V.W.

. APPELLATE CIVIL.

¢
N

Before Sir Norman Macléod, Kt., Chief Justice and Mr. Justice Heaton.
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SANGJI AND TUE MOTHER OF THE DECEASED THAKOR TULSINGJI chmberlO

(ORIGINAL PLAI\IFIB r), ApreLLaxT 9. SARUPCHAND' CHHA(:A\IBHAI
.SETH, DECEASED, BY LIS SOXS ‘axp nEms (1) MANIBHAIL SARUPCHA\ID
SETH AND SI1X OTHERS, AXD ANOTHER (TIEIRS OF ORIGINAL DEI‘E\DAI\ T No. 1
AND DErENDANT No. 2), RESPONDENTS., L

indu law—Adoption—Joint family—Jivai grant—Tmpm tible property—
Widow of a co-parcener adopting after the death of surviving co-parcener—
Absence of conseni—Authority of widow to adopt.

‘One R, owning a jival estate,” died leavir_)g 2 widow 8 and his brother’s
_szon M. 8 and M jointly mortgaged a part of the jivai estate. M died in 1882

" ® First Appeal No. 155 of 1917.,
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