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CRIMINAL REVISION.

Befow Mr” Justice Shah and M, Justwe Crump, -
Tn re VALLI ‘MITHA (oRIGINAL CowprLAINANT) APPLIGANT"
Criminal Procedure Code (Act V. of 1898 ), section 250——Compensatzon Sorgs
Srivolous. or vexatious complamt—Bombay Paiblic Conveyances Aet( Bombay

Act VI of 1863), section 28—Proceedmg to recover legal Jare, not comq-
-plaint for an offence. .

A proceeding to recover légal fare, ‘under section 28 of the “Bombay Pubhé
~ Conveyances Act, 1863, is not a complaint for an offence; and even if,

~ frivolous or vexatious, no order for  compensation can be . passed under -

section 250 of the Criminal Procedure Code, 1898.

~ .THIs was an application to revise an order passed’
: by B. N. Athavle, Acting Fourth Presudency Magistrate:

~-of Bombay. -

. The apphcant was a licensed duver of hack wvictoria®
'in the City of Bombay. Whilst he was waiting Wlth:

his’carriage near the Pydownie stand, the accused got
‘into his carriage, asked him to drive onto Khadak,
- where the accused picked up another passenger; and’

‘took the carriage to Byculla, The, accused, when, :he
got down, offered twelve annas as fare; but “the’
. applicant declined to reteive it saying that the legal.
fare for the two trips was Re. 1-2-0; :

The applicant applied, under sectmn 28 of the~
Bombay. Public Conveyances Act, 1863,:to recovey the.
legal fare due to him. The learned Magistrate” was of
oplmong;hqt the apphcmt was only entitled to twelve
anxas for the trip from Khadak to Byculla and that
the accused had merely hailed the -carriage from-
Pydownie to Khadak. He further found that the
-complaint was frivolous and vexatious and ordere
applicant to pay Rs. 25 as compensation to the accu%’dg
under section 250 of the Criminal Procedure Code, 1B98.

The applicant applied to the ngh Court.
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Ratanla& Ranclzhoddd‘& for the 4apphcant —The
Q1de1 of payment of compensatmn g unsustamable in
Taw." Section 250 of the 6r1m1na,1 Pmcedure < Code
applies only where a person’ is accused’ o:&any offence :
and an offence means any act or omlssmn,m‘afle Eumsh— :
able by any law for the time being in force,. sectlon 4
(0). A complaint to recover legal fare under section 28 -
of the Bombay Public Conveyances Act can only result.
in an order to pay the legal fare and other charges.
It is only when that order is disobeyed that the
Magistrate .is empowered to impose a fine. The pro-
ceedings of the Magistrate under the Workmen’s Breach -
of Contract Act, 1859, up to and inclusive of the passing
of an order for either the repayment of the advance or
_pelformance of the contract do not constitute a trial for -
n - offence: - Emperor v. Dhondu®: similarly, a
proceeding under section 488 of the "Code is not
regarded as a complaint for an offence: In re
Ponnammal®. ke S S

8. S. Patkar, Government Pleader, for the Crown :— -
The proceedings undéL section 28 of the Bombay Public
Convey%nces Act, 1863, can end in an order to paya
fine under its last p‘u‘t it is therefore a complaint of

an offence within the meaning of section 250 of the
Criminal Procedure Code, 1898. The order to give
I(zf,)mpensatlon is therefore validly made. The analogy
'of the Workmen’s Breach of Contract Act does not
apply because it is the disobedience of the order of the
Magistrate under that Act that constitutes an offence, -
but under section 28 of the Bombay Public Conveéyances

”ébt ‘upon a complaint being made, an order for impri- .

sonment for default can be passed in the;,ﬁrst '{
mstance ‘

SHAH J. :—In th1s case a Victoria drlver lodged a
complamt agnnst the opponent under section 2876f the

“w+(1904) 33 Bom. 22 at p. 24, | (2) (1892) 16.Mad: 234.
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‘Bombay‘ At Vi of- 1863: 1 thy Gourt of the” Fourtﬁf
Plesulency Magistmte for the. hwful f'ue due to Limy
The Magistrate found agamst the complamant on the

‘meuts and_helci that Whab the opponent had oﬂered‘
was-tHe, pfropm‘"legal fare. He however held that the’

'complamt ava¥ wvexatious and ordered the complamant
to pay to the opponent Rs.25 as compensation under
sectlon 250 of the Criminal Procedure Code. Having
regard to the language of section 28 of the Act it.appears

that it provides a summary remedy for the recovery of'

the legal fare and that a complaint under the section is
not a complamt in respect of an offence within the
- meaning of section 250, Criminal Procedure Code. It is
clear from the’ language of the other sectionsin the
~ Act that when the Legislature intends that a particular
" act or omission should be treated as an offence, appro-
- priate language is used to indicate the intention.
Here in section 98 reference is made to the fare and
~ léasonable compensation for loss of time. It cannot be
said that the omission to pay the legal fare is made,
punishable under the section. I do not think that the
last clause which empowers, the Magistrate to sentence
the defaulter to imprisonment, for default of payment
of the sums referred to in the prévious part of the section,

makes the alleged omission on the part of the party.
against whom the complaint is made under the section

an offence. “The Magistrate had, therefore, no power,

to make tin order under section 250, Criminal Procedure”

Code, *in - this case. It is not necessary to examine
whether on the merits the order of compensation is
proper. I would set aside the order of compensation
and direct the amount, if paid, to be refunded to tf;e
) complalnant,
© CRUMP;- . -agree.

Rule made absolute.
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