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DISOIPLINARY JURISDICTION.

Before Szr Normfm Macleod, Kt., Chief Justzce, Mr. Justice Heaton .
- - aml M. Justwe Kamz

G

In re JIVANLAL VARAJRAY DESAI AND OTHERS"

“Hzgh Court—-—D;sczplmary Junsdwtwn—Amended Letters’ Patent, clause zof

—Bombay Regulation 2 of 1827, section 56{—Signing of a pledge to civilly
disobey certain laws to. be fixed tkereafter—Satyagmha movement—
 Lawyers taking the pledge are -amenable to the Dzsczplmary “Jur zsd:ctzon—~,

. »Advoca.tes, Vakils and Pleaders, status and duty of.

L

The respondents, who were lawyers practising in the Courts of the Almed-:

- abad District, joined a movement called the Satyagraha Subha which was.

started as a protest against the enactment of the Anarchical and 'Revolutionary'
Crimes Act (XI of 1919), and signed a pledge whereby ‘they bound themi-
selves ‘' to refuse civilly to obey these: laws (viz., the Anarchical and Revolu~

 tionary Crimes Act) and’ such other laws as a Committee to be ‘hereafter

appointed may think fit.” A question havmv arisen whether the respondents.
had, by taking the pledges, made themselves liable to be dealt with under the -
dlscxphnary Juusdxchon of the High Court — ‘

.+ Held, that the action of the respondents brought them within the dlsmph»

'naryJurlsdlctlon of the High Court; but ‘that, under the urcumstances 2

warning to them was sufficient.

’Pe7 Maderkl C. J. - —“Advocates and- pleaders are‘ a privilerred class.

. enrolled not only for the purpose of rendering assistance to the Courts in the®
- administration of ]Ubtlce, but also i})r giving professwnal advice, for which:

”Clvﬂ Application No. 681 of 1919..

TThe matenal portion of the clause runs as follows :—

- “10. And we do hereby ordain that the said High Court of J udlcatme at‘

Bombay slnll have power t6 make rules for the quahﬁcatlon and adrrission of”

N {:oper ‘persons . to be Advocates Vakils, and Attorneys-at- law of the ‘said’”

igh Court, and shall be empowered to remove or to suspend from practlce or.
reasonabile. Cause, the said Advocates, Vakils, or Attorneys-at-law ;2
[~ R S K ™ B I L ,A_n""'

i The section runs ‘as follows :— . ‘ .

“ 56.. A pleader accused of a-criminal -offence, or. guilty " of misbehavious-
or neglect of duty, shall bg liable to be suspended or dismissed e e .
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.

they are entitled to be pald to those members of the pubhc who require then-
-gervices. Their posmon training and practxce give them immense influence
- “with the public and their example must necessarily have a much greater effect

i'whegher for good or foreyil than the example of those who do not oceupy this

pnvﬂeved position. It is not necessary in order for us to.be able to exercise
«our ]unsdlctlou that any offence should have been commltted nor is it necessary

that what the respondents have done should have sub;ected ‘them to anythmg )

hke general infamy or imputation of bad character.”
- DISCIPLINARY. J 11r15d1ct1on.

“The respondents were lawyers practising in the
Courts of the Ahmedabad District.. Respondents Nos. 1
~:and 2, Jivanlal Varajray Desai and Vallavbhai Jhaver-

bhai Patel, were advocates of the Bombay High Court.

Respondent No.3, Krishnalal Narsilal Desai, was a Vakil

of the Bombay High Court. Gopalrao Ramchandra
Dabholkar, Manilal Vallabhram EKothari and Kalidas

Jaskaram Jhaveri, who were respondents Nos. 4to 6,

wwere pleaders. -

‘The Government of India pubhshed in 1919 two bﬂls, .
Nos. 1 and 2 of 1919, entitled Indian Criminal Law

(Amendment) Bill and the Criminal Law (Emergency
Powers) Bill, which cameo be known as the Rowlatt

Bills. To prevent those bills into becoming laws,a

 movement called the Satyagraha Sabha, was started by
- M. K. Gandhi.- Anyone who wished to join the move-
. ment, was required to sign a pledge which ran as
follows :— =~ ' '

* Being conscientionsly of opinion that the Bxlls known as: the Indmx ’

‘Criminal Law (Amendment) Bill No. 1 of 1919 and the Criminal Law (Emer-.
:gency Powers) Bill No. 2 of 1919, are unjust, subversive of the principles of
liberty and justice, and destructive of the elementary rights “of individuals on
“which the safety of the community as a whole, and the state itself, is based,
‘we solemaly affirm that, in the event of these Bills becoming law and until
tbey are withdrawn, we shall refuse civilly to obey these laws and such other

laws as a Committee to be hereinafter sppomted may think fit, and further .
.affirm that in this struggle we will faithfully follow truth and refrain from

vwlence to hfe, person or property :

. 1919,

JivaNran
VARAJRAY
. Dzsar,
In re.
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?’-’1919?' - The respondents ]omed the movement by takmg thej
“"';"“—" pledge ; but no action was taken under the pledge.

.. . JIVANLAL

“Vararray - Bill No.1 0f1919 was proceeded with and became Wlth
o ?}ffj‘f; ' modlﬁcatlons the Anarchical and Revolutmnary Orlmes'

Act (XTI of 1919). - o
 ‘The Satyagraha movement wag 1ate1 suspended

- The District Judge of Ahmedabad hrought the 1espond- ‘
.ents’ - case to the notice of the ngh Court, in the
" course of aletter, which is set out in the Judgment
.The High Comt thereupon issued notices to 1espon-
o dents Nos. 1 and 3 under clause 10 of the Amended
b - Letters Patent and to Lespondents Nos. 4 to 6 under;
section 56 of Bomb%y Regulation IT of 1827, calling upon
them to show cause why they should not be dealt W1th
kundel the dlselphnary 3unsd1ct10n s
The notices ‘were heard.

e Bahadurjb, acting Advocate Genelal with' S ;S.;
Patkar, Government Pleader, in support of the rule B

- Sir O'hzmcmlal Setalvad, with Ratanlal Ranchhod~
das, for Gopahao R. Dabholkar. :

- Sir Chimanlal Setalvad, w1th G. N. Tlmlcof _forr
- K.N. Desai. o

Sir O'hzmomlal ;S’emlvad W1th H V. Dwatm, for'
J. V. Desai.

- Jayakar, with G. N. ’_l’lm/»or and ]l[ H Vakal for’

" Kalidas Jhaveri. . |
\ Jayalcar with M. H. Vakzl for M. V. Kothau L
G. N. Thakor, for V. J. Patel. o
Sir Chunanlal Setalvad, with Ratomial Ranchhod~
. das, G N. Thalkor and H, V. Divatia, for respondents.’
“"Nos. 1, 3 and 4—In the beginning of this year there
were introduced in the Imperial Legislative Council
lwhat are known as Rowlatt Bxlls-']‘he Indlan Cnmmal
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Y‘Law (Amendment) Bills Nos. I and ITof 1919. As a ‘

part . of the opposition to these Bills was started a
movement which is known as Satyagraha .movement. :
The Satyagraha Sabha was established by Mr. Gandhi,

who is- a Barrister-at-Taw of this Honourable ~Court -

Cand the prime movnl in the Satvatrraha actlwty

"\Iy clients became the membels of the Satyanraha
Sabha in March 1919 and took ‘the Satyagraha pledge.
"There was no secrecy obqewed in swnmw these pledges '

and- evelythmrr was done openly.

On the 10th -and llth April came the unfmbunate .

' dlsturbances at Ahmedabad which resulted in consider-

able  destruction of property.. It was. after these

11101dent% that the learned District Judge addressed a

letter to this Honourable -Court and on which the. -

‘present notice was issued, The District Judge says that
my clients had an honourable reécord as professional
men and acknowledges that they were honestly of

opinion that the Rowlatt Bills were bad. He somelow

gathered the impression that my clients J. V. Desai-

and V. J. Patel were actually ’eon_nected with the

disturbance. Thereis no evidence ta show this ; on the
other hand itis shown that my clients (hd their best fo
’ quell the dlstmbances ‘

[MAcLEOD, C. J. —How does this appear on the face -

of the District J udge s letter ?]

‘In his letbe1 the Judge suO‘gests that. 1t may not be

" necessary to proceed against these two gentlemen under:

the disciplinary jurisdiction as they would be dealt

with in all probability undar the ordinary law -before:
the Special Tribunals ; ; subsequent events hox’vevei‘ .
. showed that this impression of the J udge was without- -
- any foundation.  The prosecution evidence . before the:

trlbunal ‘does not in the least suggest that these

19'1__9. o

" JIVANLAL
VARAJRAY
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) 'gentlemen were at all connected Wlth the dlsturbances
~in any manner. Co ) e

T};e Satyagraha pledge‘ shows that the ﬁersons"Sirgn-j
_ ing the pledge shall, in the: event of these Bills be--
‘coming law ‘and until they are withdrawn, refuse

clvﬂly to.obey these laws and such other laws as the -
Commlttee to be appointed may select.

[HEATON J.:—What is meant by “GIVIHV dlSOb“V ”9]

-It; means that the dlsobedlence was to be pracmsed in !

“acivil manner, that is, in a polite. manner without
~causing any ,violence or actively obstructing .any
~one.-~ - s -

[H'DATO\I J. ——Then it is ~equi\%aleht to passi\)e'

) resxstance 7]

- Yes. It means that. they would refrain . from domgv

' things which they were asked to do, but that they
- *would not actively do anything or obstruct or prevent;
- the authorities from doing anything. When -the daw
enjoined them' to do anything they would sit with -
. their hands’ folded and say “ we wﬂl not do these';
- particular things.” '

[MACLEOD c.J. ——What about a law Whlch en]oms;

. you not to do sometlnng 7]

: In that case, a Satyaarahl will do that which the law

,en]oms him not to do- bub 1n a civil ma.nnel Wlthout
i usmg any violence.. . - . :

" The question for consideration is whether the matter‘

.charged against the respondents falls under clause .10 .
- - of the Letters Patent, 1865, and section 56 of the Bom-
“bay - Reaulatlon IT of 1827, Our submission 1s, first,-
‘that the matters with vegard to which pumshment'

under disciplinary jurisdiction can be inflicted must

- fall under either of two heads : (1) either the man must
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e guilty of professwnal mlsconduct that 1s miscon-

«duct in his professional capacity, or. (2) he must be =

guilty of misconduct which though not- connected
- ~with his professional capacity, subjects him to general
__infamy or imputation of such bad chalacter as . would
“render him unfit to practise. ’

’ Secondly, we submit that the notice 1ssued to the

: respondents is premature

-

As to the ﬁrst point, we submlt that the acts charged

here do not fall within either of the above two_ heads.
In considering the head of professional misconduct, the
" acts done by the respondents in . their professional
capacity must be regarded as distinct from the acts done
in their private capacity. The distinction between pro-
fessional capacity and private capacity is laid down by
the Privy Council in Inre Wallace®. Wallace who
. Was an attorney and Barrister of the Supreme Court
Nova Scotia, was a party defendant in two suits.  As
a suitor he wrote a letter attributing improper conduct
. to the Chief Justwe and the administration of justice
generally in the Courts. It was held that the letter,
though a contempt ‘of Court, having been written by a

' practitioner in his individual and private capacity asa

suitor, had no connection whatever with his profession-
al character or anything done by him professionally,

and therefore it was not competent for the Supreme

Court to" inflict a professional punishment of suspen-

sion. Then they lay down that a practitioner may be -

dealt with under the ~ disciplinary jurisdiction for
+ conduct’ Whlch though unconnected with his. pro-

fessional c'xpacxty is such as subjects him to general-
mfamy or imputes to him such bad character as would

- 'ender hxm unﬁt to practise.

' ‘m(xsq,e) L.B.1P.C.283,

. 1919,

JIVANTAL
VARAIRAE
DEsal,
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- The pnnclple 1a1d down. in In re Wallace“) was’ afﬁr-

-med by the Privy Councilin In re S. B. Sarbadhwary@)

though it was held in that case that Sarbadhmuy was.
guilty of mlsbehavmur in his pmfessmnal capamty

The case of Government Pleaderv. Ja gannath® 1s£

distinguishable from tlie present case. There J agannath
presided at a Public Meeting held to express sorrow for-
-and sympathy with. Mr. Tilak for the pumshment
.awarded to him by the High Court of Bombay and one:

of the resolutions passed at the meeting reflected upon

-and denounced the conduct. of the Judge who presided
- at the trial. He was dealt w1th under the dmmphmry
: ']111 isdiction of the Court. : '

[MAOLEOD G J —-That case goes contmry to the
p11n01ple in the cwqe of In re Wallace®.]

Yec “Btrictly speaking the decision in Jaga;math’
case™ is wrong but that is the furthest limit to which.
the Court has_gone. But I submit that if a pleader:

‘did what J agannath did, his conduct would certainly be

conduct of a character which would fall within the
two p11n01pl<,s mentioned in In re Wallace®.

"In the case of Government Fleader, Bombay V. Aama-
Jit Narayan Deshpande®. the pleader Annaji was held
guﬂty of frand. It, therefore, falls within the second

- prmclple laid down in fn re W’allacc“)

On the principle laid down- in Jn.re Wallace® 1t is
clear that the signing of the pledge was not professmm

Then did-the signing of the nledze stamm the 1esp0nd- i

" ents with general infamy or bad character, involving
' such moral tur pitude or dlShO]lOUl able conduct as would

. (1866) L. R.-1 P..Q. 283, @ (1908) 33 Bom. 252,
@ (1906) L.R. 34 LA 4. @) (1912) 37 Bom. 354,
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make them unfit fo1 practlce ? We subnnt not.- How-
‘ever misguided they might be in, signing the pledge,
they had rather shown that they were really men of
honour, having the courage of their convictions and
further that in support of their conviciions they iwere
prepared to undergo suffering. . Their signing the
_pledge really indicated Jhonourable conducL They
openly said “we pledoe ourselves to oppose this
legislation and to sce its repeal and for” that purpose
we pledge ourselves to disobey these laws when passed
‘and ‘also further to disobey. othier laws in order to
mark our protest against this law ; but in doing so, we
shall not deviate a hair’s breadth from trath, and do
nothing which would e dangerous or violent.” Can it
be said that men who say this are guilty of conduct
which is dishonourable in the case of members of the
profession ? Fuarther, having regard to the terms of
the pledge, conld the Court say that a person who took

apledge of that character had acted,in such a dis-

110n0111~éble manner as to render him unfit from
practising any longer? "The Court could not . thereby
impute to them that they had done anything which
. was unworthy of a gentleman, or anything of a dis-
~ honourable character, or that they were guilty of any
conduct unworthy of a lawyer. I submit, therefore,
that their case would not come within the second head

" stated in In re Wallace®, Membcls of the English Bar- -

'who were at present occupying high legal offices have-

gone to much further limits in similar s1tuat10ns,
They had gone the length of saying that they would
resist by force'the introduction of "the Home Rule Act
in Ireland. The pledges that they had taken went far:
beyond the piedge in the presentcase. And, however
‘reprehensible their conduct might have been nobody

© thought of moving the Inns of Court or other authorities: ‘

- 09(1866) L. R.1 7. C.283.

1919
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to remove thelr names from%the rolls. Government f'
had taken no action in-the m%tter and the law oﬁ‘icelsl
of the Crown had adv1sed thats no action could be

" taken.

Secondly, we submit that the notice is plematule. :
The respondents had taken the pledge but no overt act
had been done by any of them; and it might be that
they might do nothing further in the matter at all or.
they might have no occasion to follow the pledge. If
'they did anything which made them guilty under the
law then it would be time enough  to take action. - It

.might be that the Satyagrahi movement might not be.

revived in which case there: would be no occasion to
take any action, and counsel submitted he hoped and
trusted that the Satyagraha movement had received its

" final quietus. The taking of the pledge itself was not
- conduct for which action can be taken and the present
notice was entirely premature. The respondents might

think that the suggestion of the Committee was not

- proper and they might not like to disobey the laws

notified by the Committee. ' Therefore itis desirable to
wait and see what action the respondents take, and if -

. they do anything reprehensible the Court can deal

with them. At present,-however, there is no case for
action ; there is nothing on Whlch actlon can be taken
against them. : ’

[HEATON J.:—Suppose a man “comes to your chents'

~and asks them whether he should obey the law or not -

what would their advise be?] -

They would give him advice as lawyers They
would conscientiously ‘do their daty by their chents as
lawyers and advise accordingly.

[KAJuyL, J.:—If they knowmgly give 1ncorrect ’

~advice they would bring themselves under the dlscl-‘

phnmry ]unsdlctlon of this Court.] -
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They have no 1ntent10n of domg so, and W111 not
do so R

Jayakar thb M H. Vakil, for respondents Noq 5
,and 6.—We adopt the arguments advancad by Sir
~ Chimanlal and further submlt that the conduct of the.

.respondentb in signing the pledge only was not of such
~ a character as would necessitate an action under. disci-

plinary jurisdiction. My clients had been’ acting
according to their own conviction and never attempted |

to fomt their opinion on “their clients.

[MACLEOD C.J. —C‘III you say that this Court must

© issue a Sanad to a person who pledges hlmself to

~disobey laws ?]

The dlsobedlence is not genelal It was to be.'!only
until the Rowlatt Acts were repealed. - .

[MACLEOD C.J.:—That is for an indefinite p_erlod

'Tlie queqtlon is whether we should issue a- Sanad to
such a person.]

. I submit there is 1o ob]eetlon in 1ssumg a Smn(l toa

person signing such a pledge if in o{ther respects he
‘ ,confonnq to the other 1eqmrements

G N. j’hakor, for 1espondent No. 2

Bahadm _;z, acting Advocate General, with Govern-

ment Pleader, appeared in support of the notice :—We

submit that having regard to the terms of the pledge”

the, real. question is :  Is.their conduct consistent with

their duties, in other. w ords, whether the 1espondents'

who are ‘u,tmg .as officers of thé Court “could be relied
upon. to do their duty ag such’ officers. As Lovd
'Lanfrdale in Hutchinson v, Stcphens“’ has observed,

Cmen in the posmon of Lespondents are mmlstels of’

W (i ;‘) £ Kotn 659 ak 1 668, .

1919,
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-Justme, actxng in a1d of the Judge befoxe Whom they;

practise. As such ministers it is their duty to uphold -
the majésty. of the law whether good or otherwise, once,v'
it was promulgated. In signing the pledge, moreover,.
the respondents have abd;cated then own judgment m«ﬂ

_ favour of an unknown Committeée and have undertaken -

$o break laws which such Committee may determine for
them. They cannot, therefore, be -expected to uphold-
the majesty of the la.w and do theu duty as oﬁicers ot‘ ;

- justice.

The pledge is not sab]ects to 'my hmltatlons as’,
suggested by the respondents’ counsel.- Anyone who.-

takes it -binds himself absolutely to dlsobey such lzmsj
.as the Comnnttee may name. \ S

-Then the quegtion  is Whether ‘the conduct of mf

- zespondents is such as can be dealt with under the dis--
. «ciplinary 3nmsdlct10n The case of Balrlsters fxnd\;

pleaders - can be dealt with on the same footing. There
-i8 no real difference in the language used in- clause 10 .

- -of the Letters Patent, 1865, and that used in sectlon 56
-of the Bombay Regulation II of 1827.

“The atmosphere and the conditions prevailingb in’_'
England and India are different and any reference to -
the latitude allowed to lawyers for their utterances in

- England are beside the point.

The cases cited for the respondents have no beaunﬂ

-on the point at- issue except the case of Governmentt
~ Pleader V. Jagannath®, :

Sir Chimanlal Setalvad, iun _reply.—N 0 d_iiferent’

" standards should be laid down for judging the conduct.

of the members of the Bar in India and in England. It
would be disastrous to lay down any standard- of -
1ndependence in-this cauntry (hffelent from the one.k

_accepted in Kngland,

o (xsos) 33 Bom, 2%
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'I‘he mtentmns of the lespondents are honourable., _
“They think that in the interests of the. “country ‘they ST

must get the Rowlatt Act repealed and for this purpose

. they took the pledge in the observance of which. they

_say that they would pay faithful regard. to truth and
_not have any recourse to Vlolence ~So far as their
duties as lawyers are concerned there is nothmg to
suggest that they Would not act propelly :

Much has been said about upholding of the majesty-
~of law, but it would be carrying matters too far to

_suggest that people must not attack a law however bad
once 1t is passed D .

e - CAV

MACLEOD, C J s—A notlce was " issued by the High
Court in its Dlsmphnary Jurisdiction. on ther 12th
~of July 1919 against Jivanlal Varajrai Desai and
‘Vallavbhai  Jhaverbhai Patel who are ‘Barristers-at-
law and Advocates of this Court, and Mr. Krishnalal
. Narsilal Desai, High Court Pleader, at present practising

*in the Courts at Ahmedabad. The reason for issuing

- the notice was the receipt of a letter from My,
Kennedy, the District Judge of Ahmedabad, dated the
22nd of ‘April 1919, which runs as follows :—

"1 “I have the honour to submit for the determination of their Lord-
_ ships the question of the pleaders ‘of this Comrt who have signed what is

known as the Satyagrahi pledge. The following aro the pleaders practising
here who have given in their hames as members of the Satyagrahi League :

AMr. Gopalrao Ramchandra Dabholkar. )

‘Mr. Krishnalal Narsilal Desai, High Court Pleader.

Mr., Manilal Vallablirara Kothéﬁ.
Mr, Kahdas Jask'\ran Jhaverl .

. There are others who have not 3et gn en in their names to me.

-2, Thadan mtervxew with the above gentlemen on the 16th and expressed
-smy sentlments and ehcxted theu's I asked for some “sort of satisfactory

;
F2R] /
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: explanatlon of the sense in which they took the Satyagrahl oath: They have::
" furrished an explanation which I do not think is satisfactory. I therefore ,
submit the case for orders as 1 suppose the questlon is general to all Districts. .'

3. “Asl understand ‘the Satyagrahi oath, it bmds the mgnatorles not only to-
oppose the Rowlatt Bills, and cognate leguslatlon but to break all laws of

" whatever kind which a Committee. may decide should be broken. T gather -

also from the papers that sowe -illegal acts have been already ordained.” T
canunot  myself see that the public adherence. to” a body which has thatrule .-
Dbinding on it, is consistent with the duty of a pleader and the terns of -
his Sanad, and I think the explanation furnished by the pleaders leaves '
matters much where they are. =

4. Iam not in any way. impressed by the temporary suspension of.

*'the illegal activities of this league. There can be no doubt (at least I have

.one ) that suspension  is merely a device to avoid the possnblhty of
pumshment falling on the. Saty agrahls in respect of acts du-ectly or indirectly

~due to their teaching - and -influence, the actual perpetrators of which and
the instigators of which are. hkel) to meet with condign pumshment

5. 1 am of the belief ‘that “the above gentlemen -are. smcerely and

: conscientiously under the i impression that the " Rowlatt Bill leglslatlou isa .
.erime, and as they have that impression, I would not blame them for going
to the edge of the law-to oppose it. They are all men for whom I have
considerable esteem, and I have known them and appreciated them for some:
years, and it is very painful for me to raise their case, but I- am of the
opinion that they are unfit to practise until they have severed .their connec-
©tion with thls leafrue in the same pubhc way in which they hawe'
- Joined it. B ) ’ '

6. Theére are also at least two Barristers who have joined and are:
'promment members of the local league :—

.~ . Mr. Jivanlal Varajrai Desal.
) er. Vallavbhai Jhaverbhai Patel. : , s

But I have no power to deal with them and very likely recent events
in Ahmedabad may malke it upﬂecessary to proceed against. themi. I enclose
a copy of the Satyagrahi oath'and of the explanation” and "dovering letter of -
three of the pleaders concerned. No one would be ‘nore pleased flxam

myself if it could be found that -the e‘(planatlon was satlsfactory But
personally I am of the opinion it is not.”

Accompanymﬂ “the letter were coples of what is
known as the: “ Qaty Wldhl oath”, and letters to the_
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g sttuct Judge from Messrs. G. R. Dabholkar, Knshna- ~

lal Narsilal Desai, Kalidas ._Taskzuan, Jhaveri and

."Manilal Vallabhram Kothari, explaining their conduct

~as the District Judge had requested at an interview
© with them on the 16th.of April. It will be noted that
“the District Jﬁdge did not consider this explanation
- satisfactory, and that he considered that those four

pleaders were unfit to practise until they had severed .

their connection with the Satyagrahi league in the
same public way in ‘which they had joined it- With

regard  to Messrs. Jivanlal Varajrai Desai and Vallav-

bhai Jhaverbhai Patel, Barristers-at-law, who- the
Judge stated had joined and were prominent ‘members
of the local league, the Judge said he had no power to
deal with them : .

: - This notlce was issued unde1 clause 10 of the Letters
Patent. A similar notice was also issued on Messrs.
G. . R. Dabholkar, Manilal Vallabhram Kothari and
Kalidas Jaskaran Jhaveri under .clause 56 of the Bom-
bay Regulation IT of "1827. Cause has- now been

.shown by all the respondents and it has been admitted _

by Sir Chimanlal  Setalvad, who appeared for Mr.
J. V. Desai, G. R Dabholkar and K. N. Desai, that
whether they are to be dealt with under clause 10 of
the Letters Patent or clause 56 of the Bombay Regula-
tlon 1T of 1827, the same principles are involved. o

In the case of Government Pleader, BombaJ V.

Annaji Narayan Deshpande® it was held that the -
term “ misbehaviour ” under clause 56 of the Bombay .
Regulation IT of 1827 is not restricted to misbehavi-

our in the strict course of a pleader’s professional
dutles but includes general inisbehaviour. And in In

re S B. ‘Surbadhicary® at page 45 appears the following
pasqaﬁe :—* Their Loulslups will not attempt to give a'

»

. @ (1912) 37 Bom. 354. ) (1906) L. B. 34 I. A. 41 at p. 45..
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.

definition of ¢ 'eaSOHable cause’, or to lay down any

~ rule for the interpretation of the Letter Patent in this -
'respect Every case must depend -on its own circum-

stances It is obvious that the intention of the Crown
was to give a wide discretion to the High Courts in °
India in regard to the exercise of this d1s01p11na1y”

: authorlty

The powers of a Court in deahng Wlth .cases. of.
alleged misconduct against attorneys are described in

~ Inre Hill.M An attorney, while acting as a clerk toa

Airm of attorneys, in completlng the. sale of certain
property, received the balance of the purchase~money,
which he approprlatpd to his own use. On an apphca;

tion  to . strike him off. ‘the roll, he admitted the
"misappropriation, and it was held that although the

misconduct was not committed strictly in his profes-
sional character, yet, as-it was misconduct which
would have prevented him from being admitted asan
attorney, the Court would exercise its suminary
‘jurisdiction, and punish the misconduct. Lord Black- "
burn said : : o

“ But where there is a matter which would subject the pérgon in questiont

- %o -a criminal proceeding, in my opinion, & different 'pl'inbiplé must be applied.

We are to see that the officers of the Court are proper persons to be trusted .
Dby the Court with regard to the interests of suitors, and we are to ook to the_
character. and position of the persons, and judge of the acts committed by

Vthem, upon the same principle as if we were consxd :ring whether or not a
person is fit to bccome an attorney.”

Lord_ Cockburn’ sald —

“I should add, there is one consxdemtlon 1 omitted, and whxch I think, i is

" entitled to great weight. It is that put . to us in the course of the dxscusswn,
. mamely, that .if these facts had been brought to our knowledge upon the

application for this gentleman’s admission, we mightkhave refused to admit
him ; and T think the fact of his having been “admitted does not alter his
‘position ; having been admitted, we must deal with  him as if he were now
-applying for admission ; and as in the case of a person applying for admlsswu

o (1868) LE3Q . 543,
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~as an attorney, w2 should have considered.all the circ.umstances‘,’ and either
- - have refused to admit, or have suspended. the admission for a certain time, so
~.‘where -a person has once been admitted we are bound, althout?h he was not
- acting” in the .precise character of an attorney, to take notlce “of his
; mlsconduct ” S ‘ IO

Tt is not suOgesbed that the 1‘esponden’os have done
anything which would subject them to criminal -

pro,ceed@ngs but that case is sufficient authority for
stating that we .can deal -with the respondents in the-
same way as if they were now applying for enrolment.

It is necessary, therefore, to carefully consider 'the‘

“terms of the document known as the Satyagraha oath

or pledge which, according to the copy sent to us by
* the District Judge, runs.as follows :—
" “Being conscientiously of opinion ‘that the Bills known as the Indian

Criminal Law (amendment) Bill I of 1919 and the Criminal Law (Emergency.
Powéré) Bill I of 1919 are unjust, subversive of the principles of liberty and

justice, and destructive of the elementaiy rights of individuals on which

the safety of the commumty as a whole and the State itself is based we
‘solemn]y affirm that m the event of these Bills becoming law and until
they are withdrawn! we shall refuse civilly to. obey these laws and such

other laws as a Committes to be hereafter appointed may think fit, and ‘

furtheér affirm that in this struggle we will falthfully follow truth aml
refrain from violence to life, person or property”. _

The movement to obtain signatures to this oath com-

menced in Februnary. I may say atonce that no one

" can reasonably object to the right of a citizen to

-express his opinion. as to the merits or demerits of a

legislative measure proposed to be adopted by the

GoVernment and, if he is opposed to it, to take every

" means to induce Government to withdraw it, provided
he keeps within the bounds imposed by established.

law. The signatories. to the -oath have expressed

their objection to these Bills, which came to be known
as the Rowlatt Bills, and affirmed that they would
civilly refuseto obey them if they became law. “‘Civilly”
according to the Dictionary, means in a polite manner,
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“pohtely It is suggested that lel]. or pohte dlsobe-
- dience is the same as what is known " as passive

resistance. That is not so. Passive resistance connotes

- complete inaction in-the presence of a command’ of
~law, that .is ‘to say, the wrefusal to do what

the law.-commands, while disobedience includes the

- doing, of something which- is forbidden by laW. -

‘Whether the disobedience is active or passive depends

" on the nature of the 1aW “which it 1s intended - to

disobey.

- Now we are. concemed in this matter with the.

conduct. of the respondents. not as citizens but as advo—

ates and pleaders

- We have nothing to do Wlth their pohtlcal views, -

: nor ‘have we anything to do ‘with e*;pressmns of

opinion - on their part, however strong, against any‘;
pzutlculal measure proposed by the Leglslatule But

_ apublic declaration made by an advocate or a pleader
" that he has bound himself civilly to disobey any laws -

-which a Committee to be thereaiter uppointed mights
think fit, appears to me Ato‘gq very much further than
a mere expression-of opinion as to the merits of a Bilk
proposed by the Legislaturve. I take it for the purpose

.-of tlie argument that the respondents, as Mr. Kennedy
" believes, were sincerely and conscientiously under the:

impression that the Rowlatt Bill legislation was a.
crime, and that they honestly thought that signing the
Satyagraha pledge would be a constitutional form of
agitation -against the passing of the Rowlatt 'Bills,,
But I have to consider whether the signing of such a

pledge is consistent with the duaties which they owe” as -
Officers of this Court. Advocates and pleaders. are a.

’pnvﬂeged class enrolled not only for the purpose of

rendering assistance to the Courts in the administration’
of ]ustlce but also for giving professlonal advice;:
for which = they are entitled to be paid, to those
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membels -of .the publie, who 1equ1re thelr servmes
Their position, training and . Jpractice give them

“dmmense mﬂuence with the public and their example

. ‘must necessamly have a much greater effect, whether for

- .good or for evil, than the example of those Who do not

-occupy this privileged pos1t10n Tt is not necessary

in order for us to be able to- exercise our jurisdiction .

'that any offence should .have been committed, nor is

it necessary that what the 1esp0ndents have done

should have subjected them to anything like gencral
- infamy or- imputation of bad character. The case
of In re Wallace™ was relied on by the réspond-
ents. But I do not' think * that Lord - Westbury
:’in giving judgment went so far as to say thatan act
‘to render an attorney remaining in the Court asa

- ‘practitioner improper must. necessarily be. an act ,

( ~committing -.an attorney to anything like general
infamy or an imputation of bad character.- That was

.an appeal from a' decision of a Canadian Court, andas

-regards the respondent in the case. proéeedings of a
(lifferéent nature could have been taken.against him for
the act complained of. Under the Letters Patent and
the Regulation each case must be decided on its own
.-facts, as their Lo1dsh1ps of the Privy Councﬂ said in
Sarbadhicary’s case®™ and in my opinion ‘there may be
- .acts which would entitle us ‘to refuse admission to -a
~.candidaté ‘seeking to be enrolled as a pleader oran
. advocate, or to consider that it was improper that a

pleader.or advocate should remain 'as a practitioner of

:the Court, although the acts complained of do not
involve an imputation- of general infamy or bad
.character. This pledge, however, can be said to
“involve, ‘if mot directly, certainly indirectly, the

‘professional char acter and reputation of the respond-.
,~e_nts Their duty as pleaders -and’ wdvocates under‘

oy (1866) L. R. 1P.C.-283.. \' . @ (1906) L R.341 AL
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1919 their Sanads is to adwse theu chents to the best of

_their abilities as to what the law is, not.as to what -

%KS;‘:’; . the law should be in their opinion. But it would be
- Demsar,. . impossible for them to keép their duties to- the League:
»J?l’j'-re' separate from their professional duties. "This conflict:
- would become the more pronounced if any of the
respondents had occasion to advise his client rega1d1ng .

~ one of the laws denounced by the league.

. Sir Chimanlal was asked whether his chents would

" be able to give advice conscnentlously to their chents '

‘without being ,mﬂuenced by their pledge, and Sir -
Chimanlal replied - that they would give advice as

Lawyers Tonscientiously and not as Satyagrahis. He
‘was bound to say.that, but the atmosphere of this
Court, before which his clients have been ammgned is
somewhat different to the atmosphere of theu consult- .
ing chambers in Ahmedabad Supposing for instance

the Committee had denounced the Income Tax Act,
. the respondents would be bound by their pledge to
“refuse to fill in the Schedules sent to them for the
purpose of assessment. If a client consulted one of
them regarding the way in which the Schedule should
bée filled in he would be on the horns of a dilemma.
Every member of the League of this description is of
necessity a propagandist. To arrive at the desired end -

as many adherehts must be gathered in as possible, no
opportunity of doing so must be lost. It would, there-

. fore, be the respondent’s duty as a Satyaglalu -to per-
.suade’ the client to disobey the law, it Would be his.
* duty as an officer of the Court to tell the client to Qbey. ’

It cannot be doubted. for a moment that it is ex-
-tremely undesirable that any of those who hold Sanads
as advocates or pleaders of this Court should find
themselves involved in. this.conflict of duty.” Then
there is the danger of their example being followed by

» persons who do not possess that high moral character,
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, that love for the truth that abhorrence of ‘lll 41deas of 1919,
. violence to life, person or property possessed by the ST
_fespondents. It would appear on the face of it that the {1;2%‘;’; :
signatory to the pledge abdicates all independent judg- ~ D=sAL, -
e o . . . . o In re., .

ment in favour of an unknown body of his fellow R
' signatories. . I am told that if the Committee referred
"_to in the pledge called upon: the signatories in persu- -
ance of ‘their pledge to do acts repugnant to the re~
- spondents’ feelings, they would not act in accordance
with their pledge. If that is the case, the- 51gn1ng of
the pledge would not involve any obligation on the:
part of the signatories to act according to -the pledge,.
and if a signatory considers himself entitled to form
his own opinion whether he should follow the lead of
the Committee or not, it follows that .the pledge is.
worthless.and he would much better not have signed

- it. ‘But the public can only judge men by their
‘actions, and the more ignorant and ‘less educated of
the public who sign the pledge and see .the names of
other signatories are not acquainted with the mental
reservations of their fellow signatories. A very sound
principle to remember is that those who live' by the

. law should keep the law. T should certainly be dis-
inclined to grant a Sanad of this Court to any one who.
I knew was a slgnatory to this pledge for I should not
consider him.a proper person to be- enrolled in that

. privileged class referred to above. That being so I
should be inclined to say under the powers given us.

- by the Charter and the Regulation that a.person who.
‘had signed this pledge was not a fit person to be
allowed to continue amongst that privileged class.

Turning now to the letters of explanation given by
the pleader respondents to the District- Judge I am not
surprised at his expressing the opinion that they were
not satisfactory. It must be remembered that those:
lette1s Wwere ertten a few days after the lamentable
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- . iI‘lOtS on the 10th and 11th April- at Ahmedabad fmd ;
eANEAL fthoufrh_I do not for a moment‘suggest that any of the
‘Vararray  respondents took any part either directly or indirectly
. P["i“e” . in those riots, it is'a matter of common knowledge that-
o~ there had been several meetings attended by thousands
of millhands during March and the first ten days of
April which were summoned by the leaders of the
Satyamaha Sabha. - Whether those meetings had any
connection with the subsequent riots was a question’
which was not discussed during the course of the’
arguments, but it has aheady been the %ub]ect of judi-
.'cnl decision. The District Judge considered he had no -
.power to deal- Wlth the barrister. 1e%p0ndents s0.the
record contains no letter of explanation from them.

Mr. J. V. Desai, however has put in an affidavit at the

“last moment, a proceeding which -cannot be commend—

ed considering that the hearing of these’ notices has -
twice been adjourned for the convenience of the

respondents, while Mr, Patel with wiser discretion has .

contented himself by being represented before’ us by -
Mr. G. N. Thakm who szuppmted the arﬁumenu of Slr"
Chlmanlél : N

‘ T1_1e1 1s 1no: need to deal in detall Wlth Mr. Desal
affidavit. It is sufficient to say ,thftt it does him no
credxt - -

1 have rehamed from dealing Wlth many pomt& :
contained in the argument of counsel for the re-
spondents, which concern rather the politician than the
Judge, and are therefore always open to cont'roversy,
‘The plain issue is what are the dutles of the, Te-
spondents to this Court ? :

I have waited in. vain f_or any acknowledgment on
the part of the respondents that they- have realised in: .
the events which have happened, that, however harm- .
less and constitutional they may have considered this
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‘ movement when it was started, it is ~absolutely in-

- «compatihle with-their duties "as lawyers to the High-
f(‘om t.that they should contlnue to take part in it.

; " ir Ch1manlal did 1ndeed say that it mlght be. tlnt
the Satyafnaha movement would receive 1bs quietus.-
' He\hoped and trusted that it had received .its final -

“«quietus now.” That no doubt was his own personal

opinion but is there any trace on the record that that
was also.the opinion of the 1espondents ? ’

Su Chlmanlal also said it was open to the s1gnat01 ies .
to withdraw: from the pledde Then Why does not he - -
~advise his clients to do so now ? -

I wish to make it perfectly clear that apart from all
.other considerations those who™ are enrolled as ad-
vocates and pleaders of this High Court or of the
District Courts cannot serve two masters. It may be
that after due consideration of this expression of our
«opmlon the respondents may see the force of it. - We

‘have no desire to deal harshly with them, and for the .

present we shall content ourselves Wlth giving them
this warning. - We do so because we are told that
the Satyagraha Sabha since the riots of April has been
‘quiescent.  Whether we shall take any fur ther action
depends entirely on the development, if a.ny, of the
‘Satyagraha movement, so that these notices will be
-adjourned with leave to the Advocate General and the
respondents to move for their restoration to the Board
should occasion arise. R .

In connectmn with these notices there has been a
regrettable incident of which we are bound to take
notice.. . An application was made to this- Court by
-some of the respondents or their pleaders for copies of
Mr. Kennedy’s letter. - Copies were -furnished and
«considering that the respondents were ‘lawyers it did
‘ot appear necessary to inform them that such copies
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were given to them for their ‘private iﬁformation and
not for pubhcatlon ‘That 1etter was pubhshed ‘before: .
the case came on for hearing in Court. - Who is re-

“sponsible for what we must regard as.a very grave.
‘breach of a well recognised rule we cannot say. B We:

are quite sure that the legal advisers of the respondents.
are free from b]ame if the respondent or respondents.

_who pubhshed the letter do not give in his or their
. names to the Registrar, the blame must for” the present

rest on all the respondents

- HEATON, J. ——I concur generally in the: ]udgment just
dehvered by: my Lord the Chief Justice and "I concur

" in the order proposed by him. There are however a’

few words of my own to add. One of the legal gentle-

" men concerned in these proceedings in dealing, in an-

affidavit, with the Rowlatt legislation and the Satya-f f

- graha movement wrote as follows :—

“ I believe that it is the Inherent right of a citizen to protest agamst' such; :
legislation by such eonstltuhonal methods ind I have merely. acted on that -

.bona fide belief.”

Of the rights of ordlnaly citizens however 11tt1e need

‘be said, for we are not dealing with the case of ordi-

nary citizens. Our notices were issued against-profes-
sional lawyers and it is With them and ‘with them only -

-that we are concerned. They belong to a privileged

clags and tliey\enjoy their privileges with our consent..
But just as they enjoy special privileges, so they are

* under peculiar obligations. Moreover, this Court is
~ under special obligations in régard to them. Just as it .

. licenses or permits them to practise as lawjer's so-it is -

bound to see that they do not ﬂagmntly abuse their:
_prwﬂeges :

. I will first deal with their obhgatlons to chents
We not unnaturally asked what advice would a- profes- .
sional lawyer, ‘who had taken the Satyagraha pledge,
glve to a cl1ent Who asked lnm wlieth erasa cmzen he ;

-~
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ought to obey one of those laws Wh1ch as.a Iawyer he -
was pledged civilly to disobey. If the lawyer’s answer .’
were that, t6 quote the words of the pledge : “ the law -

was unjust, subversive of the principles of liberty and
" justice and destructive of the elementary . rights of in-
dividuals and ought to be disobeyed ”; then a position
would arise which we could not but consider reflected

very unfavourably on the lawyer’s pelformance of his-

professional duty. For, it is as much thé lawyer’s duty
~ in dealing with his client to act on the law as it is, not

- as he would have 1t be, as it is the duty of a judge o

) do the same.

' We were, however most pos1t1vely assured by counsel .
who appeared for the respondent that this would not

happen. In other words, we are ‘told that though as

‘citizens the respondents would unhesitatingly assert -

that certaift laws ought not to be obeyed ; yet they
would, as professional lawyers, advise their clients that

“those. same laws had to be obeyed. It may be so; but

the temptation to tell the client that the law should be
disobeyed would at least be severe, and would place

them in a position which no consmentlous pmctlsmg' .

1aWye1 ought to oceupy. - .

I will now turn to the duty of professional lawyels
{0 this Court and to the law. They are bound, as I
" have’ said, to.act according to the law as it is, not as.
‘they would have it be. Criticism of the law, even
severe cr1t101sm, is permitted even to Judges, much

more SO perhaps to'professional lawyers. Nevertheless.

itisa matter of conscience with both that they are to

recognise and give effect to the law. We must asfume.
that professionally the respondents would obey all the.

laws: but as they have taken a pledge, as citizens, to

dlsobey ¢ertain laws, their position is just as unsatis-
factory in relation to this Court and to the law as it is-

in relation to their clients.
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\ It seems to me thatﬁzofeésional IaWyels cannot fulfil

' both the obligations of the Satyagraha pledrre -and the ‘
_ .obligations of their plofessmn They -are pledged. to"

~follow the truth but this they cannot consistently do if

- th‘ey' :izlisobey certain laws as citizens whilst as lawyers
rthey obey and wdee obed1ence to those same laws,’

™ 1t has been necessary to say all thls as I gathel ﬂnt

'the respondents ‘are blind to the fact that there is any-
: thmg unsatisfactory or unbecoming -in their attitude.

They are under the impression that their position as

-professional lawyers: is correct.” But to me it seems to

be essentlally 1nconect

Suppose we were dealmo W1t11 those who desued to
become plofessmnal 1awye1s and who applied fo us for

‘enrolment on our list of advocates or for S‘ulads to

practise as pleaders Should we grant the apphcatmns ?
1 greatly doubt it: At-any rate until  the. ‘applicants

- had given definite undertakings that they would limit

then political activities, not merely so as not to inter--.

. fere with, but so as not to exoite suspicion as to the
cmrectness of their professional conduct.

‘The attitude which the 1esp0ndents have fldopted is

- tomy mind undeniably embarrassing and unseemly .
“from a professional point of view. But need we anti--

cipate that-anything worse will follow? That we can-
not say. It depends on the development of the Satya--

" graha movement with which the 1espondents have
1nt1mately assomated themselves.

Kajg1it, J. ———I have had the advantage of 1e‘1d1ng the
Judgments of my Lord the Chief Justice and brother

. Heaton and I concur in the 01(1e1 ploposed and have
i nothmg to 'de

Order aécoi‘dingly; o
" R.R.
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