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Before My, Justwe Shah and ]l[r Justzceﬂayward »
T ve JESA BHATHA sxp Aot © o T e
O ;mmal Procedure Cozle (Act V of 1898), sectwns 110, 1 7,2—»S’ecunty for good. Qctaber 20

behaviour—Sureties to be solvent and respectable-—Such sureties, when offered,
rejected on-the grounds that the y could not exercise control and that certdin
) outlaws were at lmge—-—Ortlﬂr rejecting sureties should be judicial order.

On 4 chm ge of habitually harbouung outlaWs certain  persons were ordered”
vto execute a personal recognizance and to furnish two solvent and. respectable
-sureties for good behaviour for one year. When such sureties were offered
they were summarily rejected on the strength of the Police ‘rep'ort that the
suretics were not living near enough to exercise control over the accused and
that the outlaws were still at large ’ '

Held, that the sureties olfered having been shown to be solvent and respect-
.able, the reasons given were nat sufficient to disqualify them to be su;etles,

THIS was an application under the eriminal revisional
jurisdiction to revise an order passed by H. V. Date,
‘Sub-Divisional Magistrate, First Class, at Kaira, con-
'ﬁrmed by C. H. Blathwayt, Dlstrlct Maglstrate of
Kalra

v

The applicants were the brother aud father of: Dhula
and Mangal respectively, who along with five others
having been suspected of harbouring outlaws and thieves
were ordered, under section 110 of the Criminal Proce-
dure Code, to execute a bond of personal recognizance

- for Rs. 100 and to furnish two solvent and respectable
sureties for the same amount -each for good behavmnr
for a period of one year, .

.The sureties demanded not havmg been offered the
.accused were sent to jail.

Later, the applicants -produced two persons Ganga-
- shankar and Purshottam .as sureties. The Maglstrate
& Cmnmal Application for Re\ vision Nao. %‘)2 of 1019,
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refemed the matter to the Pohce Who cermﬁed that the
suretms were solvent and respectable ‘But the report

‘Baras, - of the Police added that the proposed sureties lived at. '

A re. -

‘Umreth, whilst the accused lived at Araj, Whmh Was.six

miles distant from Umreth ; and that though the sure--.

ties intended to employ the accused they would not be-
" able to exercise any control owing to the distance ; and
" that the outlaws whom. tlie ac’éused'.wei*e charged to
‘have harboured were noﬁ‘arrested and that it would not -

be advisable to release the accused, till the ontlaws were:

taken into custody The Magistrate endorsed an order-.
in ‘Gujarati on the report, which, when translated, ran as

follows: “Under the circumstances stated by you Dail

cannot be ‘granted.. Please mform the apphcants to
~ that effect and repmt e ‘

i

The apphcants apphed to the District Maglstrate

againgt the orders: but he declined to 1nterfere on the :

followmg grounds —

The apphcatlon is made under section 124, Cnmmal Ptoceduxe Codc “luch ‘

is not strictly applicable. That. section empowers the D1stnct Magxstzate to-

releage any persons imprisoned for failure to give security . under- section . 110,

" Criminal Prochuré Code, 'if he thinks this can be done without hazard to the-
community. Anyhow, I.should _certainly not interfere under that section,.

a8 there was strong evidence in the Magistrate’s Court that Dhula Bhatha, and:
" Mangal Chuna had beensheltering outlaws who arestill notarrested. The applica--

tion (which is only for the acceptance of the sureties, not an appeal against the-

“order directing that security be furnished), would therefore lie, I think, under-
section 406, and T could take action under section 423 (c). I should, however,. ‘

- be most unwilling to interfere with the Sub-Divisional Magistrate's discretion

" except on the strongest grounds,’ I sec no harm in his having ~consulted the-

-Police ; in fact, it is the practice in this district 50 to consult them, the final
decision’ restmg of course with the Magistrate. The Magistrate should ‘have
given clear reasons when he refused to accept' the sureties (sectmn 122) and
* tiot merely said that he agreed with the Police opinion  but T would' not make:
this a reagon for reversing his order. I doubt myself whether the sureties.
offered are of suiﬁment standing, where outlaws and sheltermg of theni sre-
concemed

The apphcants apphed to the ngh Court
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CH V Dwatza, for the petltlonels :~The Macrlsmate
was wrong in referring our application to accept the

_sureties to the Police authorities and. accepting their.
report for re]ect;mO’ them, without giving any. reasons:

for doing 'so.” Under section 122, Criminal Procedure
Code, it was incumbent on him to give reasons ‘and to
conduct the i 1nquuy lmnself Hmperor v. Balwant“’ :

- Besides, the 0"1ounds leen by the Pohce for- 1e]ect1ng
the .surcties are not valid. There is no - suggestion
agam%t the respectability or the solvency of the sureties.

"The grounds given are that the sureties would not be '
,able to control the accused whom they wanted to -
-engage for cultivating their lands and that the release -

of the accused was not desirable so long as the outlaws
_for sheltering whom secnrity was demanded from them

were not arrested. This test is erroneous: Emperor v. .

Jiwva Natha® ; Adam Sheikh v. Emperor® ; Jafar
Ali Panjalia v. Emperor®,

" 8. 8.-Patkar, Government Pleader, for the Crown :—
The report of the Police shows that the sureties are
living at a distance from the village where the accused
are to be employed by them. The object of the sureties
is to get the accused released in order to work on their
fields which are situated at a distance from their village.
Therefore, there would be no effective control over

them. Besides, the accused are suspected of harbouring

outlaws which is serious thing, and, therefore, the sure-
_ ties should be substantial. The application is not ﬁlc(l
by the person aifected but by his relatives.

* SEAH, J.:—In this case seven persons including Dhula
Bhatha and Mangal Chuna were ordered by the- Sub-

- Divisional Maglstrate on the 18th of December 1018 ’00

™ (1904) 27 An 293 . - (1908) 35 Cal. 400.
& (1914) 16 Bom. L.R. 138, . (1910) 37 Cal. 446.

" 19{9.
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7_‘1519- .o execute a personal recoo*mzanca for Rs. 100 and to-
; v ‘furmsh two solvent and respectab.le sureties for the
Bum, same amount each for good behaviour for a period' of’
;dnre - one year. On the same day they wete ordered to suffer-
rigorous imprisonment for one year-or until Wlthm such
- period the security required was furnished, as no sure-"
ties were furnished by the persons concerned on tha.tj
day. On the 16th of April last an application was made:
by. the relations of these two persons Dhula and
Mangal offering the necessary sureties on their behalf
The persons offered as sm;etles were two brothers,
Purshottam and Gangashankar. The Sub-Divisional
Magistrate referred the matter to the Police and on . the:
~3rd of May last a report was made by the Sub-Inspector:
of Umleth that the sureties offered had land in the
Vlllage of Araj, and that they were ordinary men. . The
matter' was. further referred to the Sub- Inspe,ctor‘ of
Police at-Dakore who madea report on the 12th of June:
last that the persons concerned had ' land at. Araj and-
_that they intended to ‘employ- the two persons Dhula.
- and Mangal to work on' their fields; that the sureties
lived at Umreth and-were notin a position " to exercise
control over the two persons, that the outlaws, for
“harbouring Whom Dhula and Mangal along with others -
were called upon to furnish security for good behaviour,-
were still at large and that it was desirable not to accept
‘any sureties until those outlaws were arrested.. On this
‘correspondence an order addressed to the Su_b-Inspector
~was . endorsed by the Sub- Divisiondl Magistrate in
Gujarati: on the 5th of July as follows :— Undel the -
circumstances stated by you bail cannot be granted.
Please inform the applicants to-that effect and report. ” -
The relations of the two persons made an application
against the said order to the District Mfmmtnto who-
refused to interfere. They have made an apphcatmn!
now. to this Court. At the outset, I desire to point out :
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that thls apphcatlon should have been ﬁled in the names

-of the persons concerned. In view of the fact that

the order now in question was made on the application -
- of the present petitioners, we do not consider it neces-
sary to postpone the matter in order to have the applica-

“tion formally in the names of the two persons concerned.

The matter has been brought to' our notice, and it
seems desirable to make the proper order W1thout any

fmther delay.

It is clear that accordlng to the order made by h1m )

on the 18th of December 1918 the Sub-Divisional Magis-
trate had to inquire whether the two sureties offered
were solvent and respectable. Under section 122 he
could refuse to accept these sureties if they were unfit

persons for reasons to be recorded. In the present .

‘case I cannot accept the conclusion reached by the
Sub-Divisional Magistrate, nor can I approve of the
procedure followed by him. The materials before the
. Sub-Divisional Magistrate clearly showed that the
sureties -offered were solvent persons. There was

2 ,nothmg against them and they were apparently re- -

spectable persons. The other reason given in the
Police report for not accepting them was that ‘the
persons in jail should not be released until the outlaws
were arrested. It is hardly a reason for not accepting
these sureties. . The Sub-Divisional Magistrate has
simply endorsed the report made by the Police.” He

has given no reasons of his own, and having regard to -

.th_e‘ state of the driginal papers in this case it seems to

me that he has not treated the matter judicially. Under .
. section 122 when a surety is offered, the Magistrate is
- required to consider the matter judicially and to state.

his reasons for not accepting a surety. In the present
case he has failed to do so. He does not seem to have

realized that according to his previous order he had

" only to consider whether the sureties were solvent end

1919,
.- .

JEsA
BATHA,
In re. .
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Leapecmble and he took a httle oveor two mnnths and a

lmh to aeude this s1mp1e quesmon

The sttmet 1\Iafrletmte recogmzed_ the den ots in the‘
order but refused to interfere on the mmmd that he
doubted whether the sureties offered were of sufficient
standing. It seems to me that that reason is Vague.
" In dealing with the question of sureties under sec-.
tion 122 it must be remembered that the object of the

. ‘order for farnishing security for good~behaviour is the -

prevention of crime and not to secare imprisonment of .-
- the persons- concemed (see Emperor v. Jiva Natha®).
The, report of the Sub-Inspector of - Police  clearly.
shows that he has put forward a reason for not accept-.
‘ingsureties which really has® the effect of diverting
.'the preventive provisions to a punitive pur pose. Tam oE\"
opmlon that the Sub-Divisional Magistrate was clearly ,
*wrong in acoeptmg such a 1eason and that the suxetles
offered ouOht to be accepted in thls case. ‘

1 Would accordlnoly make the rule absolute, eet a,31de :
the order of the Sub-Divisional Magistrate aud order.-

* that the sme’ues may be accepted

HAYWARD J.:—I agree. - The weceptanee of the %uref
. ties ought to be ordered = It was directed in the preh-
minary order that two solvent and respecmb}e sureties

for Rs. 100 each should be furnished. Two sureties

~ named Gangashankar and Purshottam.were produced.
~ They were reported to be solvent and rgspectable.. They

~ owned houses and lands and they were prepared to .
employ the persons required to give sureties upon theix -

“land. It was, however, suggested that they would not
be satlsfaet(ny sureties as the lands. were at a “place ,

~ called Araj which wounld appear to be ahout six miles
- from theu ledence at Umreth. It was dlsO suggested '

o (1914) 16 Bomn. L. R. 138.
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that it would be unvvlse to release the men from pmson

: owmg to the presence of outlaws in the neighbourhood. -

‘The sureties were, therefore, * refused by the Sub-
Divisional Magistrate, and though it was recogmzed that
‘the refusal was not quite in order, it was not mterfered
Wwith by the learned District Maglstmte SRR

~It'seems to me that the discretion to refuse suretles
was not properly e‘(ermsed The suretles were within
‘the description of the sureties requued They would,
in my opinion, have proved as satisfactory as any -sure-

ties to be offered, in that they wounld have taken the_

Tmen required to give sureties-as their own tenants and
‘would therefore have had good oppmtumty of prevent~

mg them from getting into mischief. The distance. of -
8ix miles of the land from their residence would not |
seem to me to be really material in the mofussil. It was -
«obviously no good reason in law to refuse to release the
men from prison that there happened to be other out-

daws in the neighbourhood.

It seems to me necessary also to ‘observe thab the
-scrappy order in vernacular refusing the sureties gave

no reasons whatever for the refusal, and to point out

that-an order refusing sureties ought to be passed as a
judicial order upon proper materials and that it has
‘been specifically provided that reasons for refusal

should be recorded. These provisions-have been- over-

looked by the Sub-Divisional Magistrate and ought to
‘have becn set right, if he had jur isdiction to do so, by
“the District Magistrate under section 122 of the Crimi-

Ifal Procedure Code.. It seems to me desirable also -

40 repeat that -sureties for good behaviour and mnot
imprisonment were the primary objects of the preventive
-provisions of Chapter VIII of the’ Criminal Procedure
":Code. ~

It is perhaps unnecessaly to press the point as the
matter is before us and would seem ‘to- require the

e 1919’-‘
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orders proposed but it is uinusual to proceed on petitions
recewed merely from the relations of parties and should
not be taken as a precedent under secm on 439 of the
Cnmmal Procedure Cod ‘

Rule made absolute.
R. R

APPELLATE ’CIWL.'

Before Mw Justzce Shah mzd Mr Justzce Ha Jward
SAKHARAM 'MANCHAND GUJAR - (or1GINAL PLAINTIFF), APPELLANT"' ‘

) KEVAL PADAMSI GUJ AR (ORIGINAL DEFENDANT), RESPONDENT.®

Indzan Limitation Aet ( IX of 1908), section 20—~ Part-pay Jment—-Handwmtmy
in respect of part-pa ./mcnt—-—Pcm‘ pagmeut must appear in the handww u‘mg of
the Person making pajnwnt : : :

" The defendant. purchased ‘certain goods from the plaintiff: on. the 10th ‘
September 1912:for which he owed Re. I, 350. .. He also owed another debt of
Rs. 301 to the plaintiff, - On the 4th and 5th July 1913, the defendant pmd
two sums of Rs 500 .and Rs. 235 accompanied by a letter wluch ran thus —

“1 ha\e sent currency notes of Rs. 500 and a IIundl for Rs. 235, m alF k
Bs 735 Cretht them ” :

The plamtlﬂ'f apphed the sum in wxpmg out the smaller debt ; and c_rediteiéil» )
the balance as part-payment of Bs. 1, 350 ’

On the 14th October 1915, the plamtlﬁ sued to recover the \mpmd balance_ 4

- of Rs. 1, 350 Wlth interest, and sought to bring lus claun in time by relymg
- on the part~payment in 1913:

Held that the plamtxff's claim ‘was in txme f01 the reqnuements of
‘scctlon 20 of the Indian Limitation Act were satisfied, as the fact of the
» payment appeared in . the handwutmg of the person making the samo, and it
appeared that the payment was in part satxsfa.ct\ou of the priucipal of the debt..

'SECOND appeaL from the deécision of J. H. Betigiri,
First Class Subordinate-Judge, A.P., at Satara, confirm-
ing the decree passed by B. B. Kunte Second ulaw

Suboxdmate Tudge at, Ralumatpur

® Second Appeal No. 441 of 1915. -



	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 

