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Before Sw- Norman Macleod 7{5’ Chzef Justice, and
M. Justice Heaton.

- BAI NATHI  wwre or KARSAN ’HANSJI AND  ANOTHER. { ORIGINAL

PLAINTIFFS), APPELLANTS v. NARSI DULLABH AND OTHERS { ORIGI-
NAL DEFENDANTS )X RESPONDENTS. *

szl Pﬁ ocedure Code (Act Voafi 908), sectaon 11-—Res ]udecam-——l'sszee ina
' former suit heard and deczfle(l~Issue not necessary for'the deczszon-—-Secoml

suit not barred by res 7u(lzcata ,

The plamtxif as the daughter of one B sued to recover possession of
‘praoperties, alleging that they formed part of a bhay in the village of Rahad, of
which B had become the owner. _ In a . former suit between 'the parties the
-defendant claimed the property as the nearest male agnate and heir of B, An
issue wa$ raised whether the oustom of the daughter’s exclusion by a pitrai

“heir was proved to have been in existence in the bbaa¢la}-i village of Rahad
and’it was heard and decided but the suit was dismissed on the ground that
‘the defendant, who was the plaintiff in that suit, was not proved to be the

‘hearest pitrai heir to B. It was contended that by reason of this finding the _

plamtlff’s suit was barred by res ]uclwata, within the meaning of section 11

-of the Civil Procedure Caode, 1908. :

Held, that the suit was not barred by res judicata, because, although the

-jssue was heard and de_cxded, it was not finally decided as it was not necessary
for the decision which the Court came to dismissing the suit and the plaintiff

“had no nécessity of appealihg against the Court’s finding on that issue, _

FIrsT appeal against the decisibh of K. H. Kirkire,’

First Class Subordinate Judge of Broach, in Suit No. 224
of 1914. |

Suit to recover possessmn.

The propertles insuit formed part of a bhag J in Rahad

in Waghra Taluka. That bhay originally stood in the
name of one Desai Purshottam in the Revenue Record.

" Desai Purshottam and Bapu Odhav were first cousing
and ‘were joint “in estate. On Des'u s death Bapw

° First Appeal \Io. 257 of 1916.
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1919, became the gole owner of the bha J Bapu died ‘leavmg
— his widow Bai Ratan and a ‘daughter Nathi (plaintiff

Bar NaTut

e No. 1). Bai Ratan became the sole owner of the bhag.
Nawst . She gave it for malngement and maintenance to her
bULLABH :

" sister-in-law Bai Lala whose son. Gadbad (defendant
- No. 8) got the bhayg g t1ansfe11ed to his name on: his
' attammg ma]orlty o

In 1902 Bal Ratan d1ed

In 1912 two pelsons Narm Dullabh and ‘Tribhowan _
_Desal (defendants Nos. 1 and 6 in this suit), fileda suit.
No. 128 of 1912. against the present plaintiff No.: 1
clalmmg to recover a pmtlon of Bapu Odhav’s share »
alleglng that they. had “purchased that share from one
" Desai Manor who was the nearest male agnate and heir
_of Bapu and that under. the custom prevalent in the
- village of Rahad, a daughter was excluded by a pitrai
heir. -An issue No. 1 raised in that suit was, “ Is Desai
Manor proved to be the mearest heir of the deceased
Bapu Odhav to the exclusmn of his daughter under the-
Bhagdari Act or any custom pbrevailing among the -
~ parties” and the Court’s finding on' the issue was.
- “Though a custom of the daughter'’s exclusion from
such inheritance must be held as existing in this:

" bhagdari village, Desai Manor is not proved to be -
~ nearest pitrai. heir to Bapu Odhav, deceased.” The"
" suit was, therefore, dismissed on the ground that Desai -

Manor was not ‘proved to be the pztmz heir of deceasudf
Bapu

In 1914 Bai Nathi (plaintiff No. 1) and plaintiff No 2,
" who Wasapurchaver from her, sued to recover from.
*the defendants the possession of the properties in -
"Schedules C;E,F, which formed portions of Bapu
" Odhav’s bhayg, alleging that the custom of.excluding
- daughters from- inheritance did not obtain in Rahad
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' and that the questlon of Desai Mftnor sagnatic relatmn—v .
.shlp with deceased Bapu was res; Judicata by reason .

~ of the decision in Sult No. 128 of 1912.

- Defendants contended that under bhagdam custom"”

»daughte;s were excluded; that this question 'was
concluded by reason of Court’s finding-on the issue in
Suit No. 128 of 191" and that the claim was barred by
limitation. -

- Before the Subordinate Judge an issue was mised,

“How far the finding of custom (daughters are ex-

- cluded by pitrais) is binding on the plaintiffs ” and the
~ decision was “ The finding on issue No.1 in the old

" Suit No. 128 of 1912 is binding on the present plaintiffs
Nos. 1 and 2 and operates as res judicata againstthem.”
He,: therefore, dismissed the suit .as b’arred- by res
judicata. - '

Sir Chimanlal Setalvacl with N. K. Mehta, for the~

appellants.
Jayalkar with G. N Thakm for respondents Nos
and 2. _

B. D. Mehta, for respondent No

The following authorities were cited in arguments :
Thaleur Magundeo - v. Thakur Mahadeo Singh® ;
- Ghela Ichharam v. Sankalchand Jetha®; Parbati Debi.
v. Mathura Nath Banerjee®; Daudbhai Allibhai Vi
Daya Rama®; and Niamuwt Khan v. Phadu Buldia®.

MAcCLEOD, C. J.:—The ‘plaintiffs sued to_recover,

possession of the properties described in Schedules
G EF attached to the plaint, and mesne profits, alleg-
* ing that the plaint properties formed part of a bhag in

Rahad in Waghra Taluka. The_ lst plammﬁ claims

© @ (1891) 18 Cal. 647. @ (1912) 40 Cal. 29.
@ (1893) 18 Bom. 597. = @ (1918) 43 Bom. 568. _
. o (1880) 6 Cal. 319,
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as the daughter of Bapu who is alleded to have become

the owner of the bhag as a survivor between himself
and Desai Purshottam, his first cousin. The 2nd defend-:.
ant. was the son of Bai Lalu, the sister-in-law of the .
plaintiff’s mother. The 1st defendant claims title to-
the . plain% property through Desai Manor, a distant
‘relation of Bapu, and also in virtue of a tlansfel from

: Gadbad the 2nd defendant. The defendants Nos. 3 to 5

claim to be in possession through Bapu s cousin Desai

- Purshottdm, and the 6th defendant claimg thlough
‘ Desal Manm ' :

The sult was d1snnssed by the leamed Submdmate
‘Judge on the ground that it had been decided in a
former suit, in which the 1st plaintiff and defendants

- Nos.1,3,4 and 5 were parties, that females were exclud~+

ed from inheritance to this particular bhag.. That suit
“was brought by the. transferees of Desai Manor against.
the present plaintiffs and others alleging that Desai
Manor was the-nearest male agnate and heir of Desai
Purshottam and Bapu. The suit was dismissed on the
ground that, whether females were excluded from the
inheritance or not, Desai Manor was not proved to be
the nearest pifraiheir to Bapu. An issue was raised

. whether the custom ,of the danghter’s exclusion by a

pitrat was proved to have been in existence in the

~bhagdari village of Rahad. The Court held that it was

Proved in the case that in the bhagdari village of Rahad

" the daughter was excluded from' inheritance to her

father’s property. It must be noted that the suit was

. dlsmlqsed becavse plaintiffs claimed through Desai
* Manor who was not proved to be the nealest j_oufraz helr

to Bapu, and, therefore, there was no necessity for a..

gﬁndmg oh the issue whether the daughter was exclud=

ed by a pifrai in this particular bhagdari village. It
has been argued in support of the judgment of the

Court below that this finding is res judicata within the
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B ~1neaning of section 11 of 'lth'e Code of 01\711.‘P106edu1e '

No doubst the issue was'heard and the issue was decid-
~ed, but it was not hnally decided, because it was not

necessary for the decision which the Court came to -
dismissing the suit," and Bai Nathi had no opportumty ‘

.. of appealing against the Cqultfq ﬁndmg on that issue.

Infactthere was no necessity for her toappeal,evenifshe

could have appealed against it, because she got every-
"tlnng which she wanted in thesuit which Was filed against

her. We have'been referred to the case of Niamut

Khan v. Phadw Buldia®. Butthat case was referred to

in Thakur Magundeo v. Thakur Mahades Singh®.

The Judges there say that the Privy Council in a more
recent case have expressed an opinion whieh is in
opposition to ihe judgment of the Full Bench in
, Niamut Khan v. Phadu Buldiam. The test they
“applied is'this has the issue been finally decided, and

they say “We think that the .finding of the Court in -

the previous suib was not final, inasmuch as the decree
was-not based upon it, and there could be no appeal

against it, because the decree was in favour of the party
‘ against whom the finding was recorded,” and that case
b'Was followed in Parbati Debi v. Mathura Nath Ban-~

erjec®. Tn my opinion that is a correct test to apply

to the question before us. If‘ when drawing up the
 decree it had been declared that females were excluded

. from inheritance in this bhagdari village, then it mlght ‘
have been urged that the matter had Dbeen ﬁnallyﬁ’

decided, on the ground that Bai Nathi might hav®
appealed against that decision, and had not done so.
But 01dmauly where a suit is dismissed nothing is
stated in the decree except “the suit is dismissed.””
. Aglunsb that decree the defendant cannot appeal. In

1ny opinion, therefore, the ﬁndmw of the lower Court

Mm(1880) 6 Cal. 319. . . . @ (1891) 18 Cal, 617atp 651
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that-this QHeStlon was. res juc?i?ata agdinst B*aleathl.‘
was wrong, and therefore  the suit ouo'ht not to have
been.dismissed on that gmund ‘

" But it has been sug gested that the smt is also 11ablet0
be dlsmlssed as bad for mlsmmdel of parties and causes’
pt action. That should never be a ground by itself fOr
- dlsmlssmg a suit. The party against whom misjoinder
is alleged, must always have an opportunity of remedy-:
‘ing the defect, by striking out the parties who ought
- not to have been joined and’ amendmg the plaint, and
‘also by making any necessary amendments so' as to
- gtrike out any causes of action which ought not to have.
~been joined. . This is- only a technical gr ound, which
~ should never form .the foundation for an-order dis-
" missing a suit, as the matter can always be put straight
by directing Lhe party who has made the ougmal{
mistake to -pay the costs of the opposxbe par ty,'
“incurred on account of a mistake having been made. '
Therefore the order dismissing the suit must be seb |
- aside and the appeal allowed with costs.- The case will
then go back to the lower Court to be tried on the *
- merits under Order XLI, ‘Rule 23, and the plaintiff must -
‘have an oppor tunity, if the J udge so dlI"‘CtS, ‘to amend
her plaint. :

- HeAToON, J. :—I agree, and as to the pomt of ws';n
’ 7udwataI agree for the reasons given by me in my \

;wjudgment in the case of Daudbhai Allibhat v. Doy JCZ.;
| mama""’ o :

Decree reversed. -
" J.GR.

® (1918) 43 Bom. 568.
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