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- Therefore the appeal must be allowed and the decreezh

Cof the trial Court restored with proportlonate costs on
_ the defendants Nos. 2-and 3 throughout, except tha,i:"_
“opnly Rs. 400 are allowed as mesne proﬁts

B

HEATON J . :——I agree
Decree reversed,
J. G. R. o
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Before My. Justwe Slzafe and l[) Justwe Haywam’

'RUKMINTIBAI sgratar KRISHNARAO GOPAL TAMBVEKAR (omeAr.

* DrreNpANT No. 10), ‘AprELraNT ». LAXMIBAI winow oF NARAYAN.
‘GOPIN ATH TAMBVEKAR axp oruERs (ORIGINAL PLAINTIFF AND DEFE‘:D-'
" ANTS Nos. 1 10 9) RLSPO\IDENTS ® S S

Hindu law—-Agmhm Jaﬁ—-Prwate wlz glous y‘t' to Brahming—Condition
necessitating residence treated as r ecommendatory and ot enforceadle at law—-

. Alienation by a donee not vesiding in’ the village—Validgty of the alaemu—»
" tion—Transfer of Property Act ( IV of 1882 ), sections 1 0 11,

An Agrahar glft of certain lands and a house was made to a donee: and his
descendants entitling him to eu]oy the lands, reside in the house and perforne
‘the six-fold religious duties. It was further enjoined that the donee should
ot abandon his house and go to ‘another place and enjoy his Vritti giifen to
him in connection with the Agrahar from that place. If the-. donee acted im-
contravention of the above pr ovision, his conduct should be considered an
act of 1rrehgxousness ; and the gift should be revoked and granted to another-
fit person. 'The donee complied with the above conditions for some years 3
but e'\'énﬁxaﬂy went to another village to live ‘and sold the lands and the
house.” “In a suit by the alienee lo recover arrears of rent for the lands, a que»
tlon havmg arisen whether the ahenatlon was valid :—

Held that the Agrahar gift was a private gift to the donee and an absolute
gift according to law ; that the fuxther provision as regards residence m the
same village was only a recommendation and an appeal to the rellgwus con<
science of the,donee and his descendants ; and that as a ‘condition it was’ not
Vahd and enforceable in law. : C

. Held, accordingly, that the alienation was vahd

Anantha Tirtha Chariar V. Nagamuthu Ambalagaren®).

®Appeal No. 18 of 1917 from order. -
@ (1881) 4 \Iad 200
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THIS W’lS an %ppeal f10m an; oulel passed by G K

. Kale, AbSlstan‘o Judge at Satara, reversing the decree - N
. RusMmiNIyax .

passed by, and remanding the, suit to, M. A. Bhave
:Jomt Subordinate Judge at Kmad -

Smt t0 recover a sium of money as an‘efus of 1ent and

to. obtain ’t pelpetqal injunction.

1 The facts Wele that in wbout the year 17 72 A D, one‘ .
© Gopalji made an Agrahiar gitt of the Malkhed village

“to Gopal Tambvekal on- the occasmn of a solar echpse

- In 1799 the sons of the, 011gmal donee executed a.

deed of gift: (Exhibit 61), Wheleby they gave lands
admeasuring 2294 bighas and houses in the v1llage as’

Agrahar gifts to fifty-four Brahmin priests named in the -

deed. The' deed i question laid down as one of the

eondltlons of the gift that the respective Brahmin priests

_ were to live in their respective houses and enjoy the.
land asmgned to each and lead a holy life by observing
the six daily ritual observances of a Brahmin such
‘as bathing, sendhya &c., and live inthe .Agrahar

village: -In case anybody wished to-leave the village -
he must substitute.some worthy Brahmin priest, re-

5pectable learned and a man of family, in his place,

giving over the house and lands in' his possession for

enjoyment and passing a document to him to that effect.

"Phe line of one of those donees became extinet in
course of time. " The representatives of the Tambvekar
family granted the lands and the house of the extinct

-line to Narayan Ambekar in 1879, and passed a formal
writing in his favour on the 13th October 1880. After

Narayan’s death, the lands and the house were enjoyed

by his son Ramkrlshna Ambekar. -

" In 1904, Ramkrishna left the village'of Malkhed in-

-

search of a living and settled at Rarad.

¥

" LAXMIBAL
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On the lSth Septembel 1911 Ramknshua sold the‘

- lands and house to Gopahao (phlntlff), a membel of the{
‘ Tambveka,r family; for Rs. 400.

The lands had been lef out to defendantb Nos. 1 to Ef
on an annual rental of Rs. 11-4-2, After the sale of

-1911, the defendants nsed to pay - the rent of the lands

to- Rukminibai (defendant No. 10) who was also a
membe1 of the T'unbvekar family..

In 191 ‘the plamtxfﬁ filed the plesent su1t to- 1ecover :

‘arrears of: rent (Rs. 45-0-8) for four years pending the:
- suit,; and to obtain a perpetual injunction restraining-
- defendant; No. 10 from receiving the rent and defend--

ants Nos. 109 from paymg it to any-one except the,

plammﬂf

" The Subordmate J udge held ona consbructlon of the.

deed of gift (Bxhibit 61) that Ramkrishna was fnot."
competent to sell the property to the plaintiff, inas-:

"much as by abandoning his residence in- Malkhed ‘

Ramknshna had no transferable subsisting interest in:
the property when he executed the sale deed of 1911,
He, thierefore, dismigsed the suit.

‘On appeal the Assistant Judge construed the telms-i

| ‘of Exhibit 61 in a different way. The learned Judg&

was of opinion that Ramkrishna had te leave the village =

- temporarily in search of maintenance, on account of the
-hostile attitude of the Inamdars ; that hisabsence from

the vﬂlagé under those circumstances, was insufficient

- to prove a posmve breach of the conditions of the gift ; ;'

.. that he was competent to nominaté his successorl

.- according to the terms of the gift ; and that in makmg

the transfer-in plaintiff’s favour Ramkmshna had subs
stantially complied with the conditions imposed by the
original donor. - The decree passed by the Subordinate-
Judge was.accordingly reversed and the suit remanded

for tr1a1 to the first Court on merits.
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“ Defendant No. 10 appe%lecl fo the H1gh Court. The

’jg)lamtlff having died during ‘pendency of the appeal
was represented by his mother Laxmibai.

G N. Thahor, for - the fzppellmt ——The appellate

1919.

. N
) ,Ruxummu :

“Court has made out an entirely new case not even borne -

gut by the record. *The plaintiff nowhere alleged that -
- the ‘conditions of the deed were satisfied. -He: demed

>~

‘that there were any conditions, suppressed documents

-and clzumed purely as a purchaser out and out:

“issue was framed by the trial Court and no ev1dence was
“led by the plaintiff to prove compliance with ‘condi-"
tions. The- finding of the appellate Court, themfoxe,

cannot be accepted

The giftis found by both the Com ts as bem" in terms
of the original Agraharam grant. That grant is .in
terms limited to certain purposes. It isa limited grant

for maintenance. - The object is to secure the welfare

of the sonl of the.donor by residing in a hely place and

by performing ceremomes so as to confer blesmngs on -

the donox.

. What was to lmppen if the donee were to reside else- :

Whele is specifically prescribed. The remaining Brah-
ming are to select.. At any rate the concurrence of all

- the rest has to be plouued 1t is not even pretende(l

that this was done.

‘Grants for Arrrahfuam are 1eeogmzed gmnts see

“Molesworth’s. Dictionary. The document -itself quotes

Sanskrit verses indicative of the grant being one: in

~‘consonance with Hindu law. Both the Ooiuts have
“rightly held that such. grants are valid. The case of
. Anantha Tirtha Chariar v. Nagamuthu Ambalaga-

‘en® has been rightly distinguished. In that case the

“question as to the validity of grant preser ibing residence
1n a partmuhr place and subject to study of’ rehn'tous

o (1881) 4 Mad. 200 at p 203

.

v.
LAXMIBAL
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RoruiupAt ~ conveying land to.donee with a right to sell or give "or °
~ alienate.” The absolute grant was sought to be qualified-

2.

© LAXMIBAL
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books Was not demded It was explessly Ieft open :
- 203) There was besides a gift in terms absolute

by a collateral agreement restricting the right to sell or-.
ahenate The only decision was that such a 1estuc-.
‘tion on alienation in the case of a glant absolute in
terms - is.-void. That case cannot apply- as here there"
are no words anywhe1e ‘even remotely indicative of an

- absolute grant. . The grant is a limited grant defeasi-
. Dble on certain conditions happemng see words like

““For vahivat”; i for use” en]oy...'...an"d 1eS1de

¢« dwell......and. enloy ...... from that place.”

The case directly i in pomt is Balaﬂ J. Rahalkar Ve
Narayanbhatm E

The Transfer of Pmperty Act doe:s not apply It 1s;
for the other side to cite authority showing that such a -
glant is void under Hindu law. This Court will give
. effect to a rehgwus grant unlessit is clearly shown to-.
‘be invalid. The place may be-’converted into a colony

- of alienees if the conditions are ignored.

D. R. Patwardhan for 1espondent No. L :—The ﬁnd-/
1ng that the conditions are complied with is one of
fact. It was open to the lower appellate Court to arrive

" at that finding, The finding is that the vendor left

‘temporarily and that the vendor substanmally comphed

. with the conditions prescribed by the grant.

" The grant is besides. an absolute grant. The’ condl-

- tions are in the nature of a restriction on free enjoy-

ment and on alienation -and cannot be recognised. -

- The Transfer of Property Actin no way lays down

a new rule. The case of Anantha Tirtha Chariar-

- v. Nagamutlhu Ambalagaren® was wrongly ot

followed by the lower Courts.

( (1866) 3 Bom. HC. (AC.J)63. - @ (1881) 4 Mad. 200.
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Nzllnanth Atmamm, for 1esp0ndents Nos 2 and 3.

- J. R. Gharpure, for respondent No, 6:—The. Hmdu

la,w makes it clear that what has once been glven cannot L i
' AXMIBAT .

- be taken.away : see Yajnyavalkya,. Bk II, verse 176;

;‘Mltakshara Vyavabara Adhyaya; Apararka Achla, B

p.370; and Apararka Vyavahar, pp. 782, 783.

A promise must be- completed Dana Mayukh't ‘

Benares Edn., p. 27, lines 10, 11.

Y

_The effect of the conditions 1est1a1n1ng ahenamon '

and prescribing residence is to take away from a grant
.already made which is a sin.

. The meaning of Agraharam given in Apte’s -'chtion-
‘ary and the quotations given therein support me.

The principle underlying cases like Lalit Mohun |

Singh Roy v..Chukkun Lal Roy® is the true: punclple
_ applicable to these cases,
Thakor, in reply :—Lalit Mohun Smgh Roy’s- cage®

has no relevance whatever. There is no attempt to .

. take away from an absolute grant. - The grant is in the
/ﬁlst instance a limited and qhahﬁed grant The texts
“cited have no apphcatlon '

SHAH, J. :—The plamtlff in tlus case sued the defend- )
ants to recover a certain sum said to have been wrong- .

fully withheld by defendant No. 10 and for a' perpetual
injunction against the defendants, restraining defend-

ant No. 10 from receiving the dues and defendants Nos. 1,
to 9 ff0m paying the dues to her in respect of ‘the .

“property in suit. The relief was claimed on the footing
that the plaintiff was entitled to the Inam rights in the
property in suit under a conveyance in his favour,
dated the 18th of September 1911 by one, Ramkrishna,
who traced his title to the said rights under a deed
of giftin f"l,VOlll of his father dated the 13th 6t"October
1880." This deed of gift was passed by the members of

S (1897)LR 24 LA.76.

- 21910,

" RuxsiNipas

v.
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g the T¢mbvekar famlly The glft was described asa “reli-
Vi}ﬁx‘nm‘ - gious Agrahar Inam.” The land and the house describ-
gy ‘f’j‘- Cedin the deed ware gwen by Wa.y of gift to ‘the -donee

Laxmipar  gg nhese terms = “So you, your sons and grandsons
and. succeedmo genelamons should enjoy tha said land ’i
“and house and grouad, ete., according to the deed of °
glft dated the oth of the' Sadha half of Shravan in the
Shake year 1801 and should live in peace ab the holy
-place of Markandeya obhervsuse known as Mouje Mal{
khed.” Tae earlier informal- deed of the Shake yefu: .
1801 (A. D.1879) is not forthcoming. It is found by’
both the lower Courts that the conditions. of the gift
were.the same as the condmons laid down in the docu- f‘

" ment of the year 1799 A. D. executed by . the mombels_
of the Tambvekar famlly in favour of several Bmhmms '
in respect of dnf°1611t lands descrlbed in dutull 1n thak -
document

' -’f The trial Court found that according to the condi-
tions of the gift the donee .was . bound to live in the
~village aud that the donee got a “limited interest, 1imi--
ted to specific parpose and liable to be defeated on
. Ambzkar (the donee) leaving the village of Malkhed

. and going ‘to reside elsewhere.” It was found as a fact -
that Ambekar had left the village at the time, when he
conveyed the property in suit to the plamtlff and that
. the plaintiff acquired no title ds his' vendor had no
subsisting titte at the time of the conveyance: '[‘he )
tnal Court aucordmwly dismissed the plamtlff s smt

- The plamtlﬂi mppealed to the District Courb and the .
- learned. Assistant Judge, who heard the appeal, found
that the donee was bound to fulfil the condition as to .
vesidence in the village, and that “ Ambekar had to:
ieave the v111‘we temporarily in sear ch of maintenance
on account of the hosblle attltude of the Inamdarb, ‘that
his absence f1 om the village under those clrcumstances ’
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“is insuflicient to prove a positive breach of the’ condl-.

- tions of the gift, that he was competent to nominate his —
- RURKMIRIBAY

wsucdessor accordmfr to the terms of the gift and that in

making the transfer in plaintiff’s favour, he (Amb kar) -
‘has sabstantially complied with the condltmns imposed .

by the original donor.” ‘On the basis of this finding
‘:tLelower appellate Court reversed the decree. of the
2$r1al Coarb and remanded the suit for a fresh decmon

The defendant No. 10. has appealed to- - this Oourt';

‘, ‘from the said order and it is ur ved on her behalf in

support of - the appeal that the finding of the lower.

appellate Court that there was a substantial com phauce
- with the condition attached to the gift as to residence

in the said village should not be accepted by this Conrt

- onthe ground, first, that the point was not made in
- the trial Court, and, secondly, thatitis in effect based

_on no evidence but is largely conjectural. On the

-other hand on behalf of the plaintiff it is urged nof

--only that this finding should be accepted as binding in:,

this’ appeal but that the ﬁndmg of the lower Courts
that the condition as to residence is good in laW and
-enforceable is erroneous. ‘

. The ﬁndmfr of the lower appellate Gomt as to sub-—
stantml compliance with the  condition laid down in
‘the deed of gift as to res1dence, assuming that sach a
condition is otherwise valid, seems to me to be open to
‘the objections urged against the finding on behalf of the’
~ appellant ; and if the decision of this appeal depended
in any way on that ﬁndmg, i could not have. acaepted
it without a forther inquiry.

The punclpwl question of hw which has been argued

aml which requires a cavefal consideration, is the .
questxon whether the condition as to residence is valid.
In order.to appreciate the contentions on either side -
‘ 'Wlth 1efe1ence to this condition it will be convenlent ~

1919.

Laxmirar,
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E
fe

‘to set forth the 1mportant pagsqges from the deed of mft

_of the year 1799, becanse it is now common ground thfmt

the conditions of the gift in favour of Ambekar in 1880

_were the same as tlie conditions laid down'in the efuher

deed of gift in favour of several Brahmms. It is remt- :
ed in this deed that originally the village of Malkhed.
was given in gift to the Tambvekar famlly by Gopalu,
Bhonsle in the year 1772 on the occasion of a solar

“eclipse. , In the year 1799 the members of the Tambve-
kar famlly made a- gift to several Brahmins, and we

ﬁnd the followmfr recitals in thab deed :— . 7~

¥ .

e At that time our Vadil desn‘ed to build houses and give them to Brahmms~

in the name of (x_od as Agrahar (gift). Therefore houses were built at thats
“place and you all Bralinmins. were installed and gifts of land were given to your
“to help you in your maintenance. - Since then’ some changes have  occurred ow
~account of the‘ménagunent. , In consequence of the same this writing is giver

te you for valuva \

Then after describing the names of the donees and
the extent of the land given to each one of them and -
‘after referring to.certain letters which were or1g1na11y
received by the Tambvekars and giveén ovet to-the:
donees, it provides as follows :—

" In all-fourteen letters were obtamed by the V. adil in ks name. I have-
gzven to you, all the Brahmins, these and this deed of glft passed by me and’
have established you: you and your descendants, i.e., sons and grandsons, &c.,.
should enjoy the said ' lands and reside in the respective dwelling-houses and per--
form the six-fold religious duties, viz., performance of the Sandhya worship at-
twilights and in the afternoon and take care of the Agrahar and live in peace.”
® ® © % 6 “Noneof these persons (donees) should abandon his Kouse

" and go to another place and enjoy his vrijtiegiven to him in connection with

the Agrahar from that-place. -In case any one of them wished to leave the said
village and live elsewhere, he should substitute in his place a Brahmin equally

learned and who has a large family and who is approved by all and should hand.

over to him the house and the vritti and pass to him a writing in his name and

“approved by all.© We have given to you these houses and 1v'r$ttis of <our freg
_will and pleasure. .You should therefore enjoy the same and remain in peace.:

If any one of you has to go out, (you can go) after ‘having got nothmﬂ to do

"(\vxth'the Agrahar) It mstead of acting in this manner any one througb
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obstmacy Tive at another phce and desire to enjoy ‘the income of the e-mtlz in

',oonnectlon ‘with the Afrralnr relying upon his. own strength or upon the
strength of other persons, his conduct shall be considered an act of irreligious-
-~ ness and the whole body of Brahmins residing at . the Agrahar should appoint
( another Brahmin who is learncd and is a man of large family and hand over
to him the house and the rritti (of the man who may go) and pass-fo him a
. writing in the name of all the Brahmins and establish him. - This Danpatra (i.e.,
deed of gift) is given having been’ approved by all. - N obody should cause
any obstruction to this act of charity . ..
And then follow a number of verses- pomtmg out
“to the successors of the (lonors the merit of preserving

the gift and of not disturbing it in-any way. Itisan

earnest appeal to the descendants of the donors to
- see that their act of charity was upheld by their
successors. It is needless to quote any of these verses
cited in the document pointing out the merit of- allow-
ing the gift to continue. 2

Tt is urged on behalf of the appellant that the condi-

-tign as to residence in the village attaching to the gift"

has been explicitly mentioned in the document, that.
the gift must be taken to be subject to that condition
and that the donees and their successors are bound to
- fulfil it. Both the lower Courts so far have decided in
favour of the appellant’s contention. On a careful
consideration of the arguments urged on both sides.
with reference to this point, which is nnportant and
difficult, and the terms of the document I have come
to the conclusion that this Agrahar gift is a private

© gift to the donees and an absolute gift according to law,

and that the further provision as regards the residence
in the same village is only a recommendation’ and an
appeal to the religious’ conscience of the donees and
their descendants, and that as a condition it is not
valid and enforceable in law. The words'of the gift are-
“ you and your descendants, i.e., sons and grandsons,.
should enjoy the said land and reside in the respective
dwelling houses,” the corresponding words in Marathi.

J1910.

-

" RUKMIXN1BA®

v,

- Laxhuinan
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L bemg §rﬁ 7 g gcrg‘hrf‘r- am'ﬁa s sn?f T A Pt
*gwdm 357, These words by themselves would indicate-
" an absolute gift. Itis doubfless described as an Agra-

har gift." The dictionar y meaning of the word ¢ Agra-.
har” in Sanskrit i is“a grant of land given by Kings (to
Brahmms} for. malntenanco and in Marathi -* villages
or Iands assigned to Brahmins for their maintenance.”

- The*word indicates that it is a religious gift to a Brah-

min for his maintenance. No idea of any limitation

apon the absolute character of the gift is necessauly
- involved in the meaning of the word. In effect it 1s a

private gift to a_Bla.h;nm and is entirely dlsunguwhf

“-able from a religious endowment in favour of a deity of -
~a public’ character The words of the-gift must, there-

fore, in my opinion, be @ Mlowed to have their naturalh

,'scope and cannot-be understood to have any hmlted

meaning, simply because the gift is an Agrahar. glfb '
The clauses in-the deed: relating to the necesmty of the

~donees realdmg in the same village in my opinion

amount to no more than an expression of a pious wish

-.on the part of the donors to see that the donees fulfilled .

the purpose of the gift by staym’r in the v111age and by -

" living the ceremonial life of a Brahmin. This. is indi-
~cated by the provision in the document that if any one

through obstinacy or through any other reason fails to
live in the village, it shall be considered.an act of-irreli-

~ giousness, and the whole body of Brahmins residing in

the v1lldge should appoint another Brahmin in his

_place It is contended on behalf of the appellant that

the provision in the document that the other Brahmins

‘Would have the right of appomtmg a substitute equally

learned and of large family in case the condition as to
residence is not falfilled indicates a legal right- vested
in the other Brahmins living in the village and ‘that as
a condition it is vahd and ought to be enforced. On
the best consxderatlon that I can give to the questlon
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¢ T have come to the conclusion that it is really an ‘abso-
solute gift'and that the further provision in the daca-
ment relatlng to the residence is in the nature of a

recommendation to the donees. The consequences of

- non-observance of this direction are purely “veligious,
and we are not concerned with the gravity of -these
consequences. That. is a matter for the donees" to
consider. L T

Thls view is further str engthened in my opinion, by
the fact that theve is an earnest appeal to the suceess-
‘ors of the donors to see that the: gift is notin any way
disturbed. According to Hindu law a reliQio’us_ gift
is not revocable. : The last verse of Yajnavalkya -Wivth_
Vijnanesvara's coinment‘ny thereon in the . chaptier on

“Resumption of Gifts ” clearly emphaswe<. this point.

(See thurpule s Translation of the Mitakshara, Vyava-
_hara Adhyaya, pp. 318-316). Though the appellant

mamtam% that she does not wish to revoke the gift, her

attitude-does involve that result in a sense.

But taking it that she only means that the donee,
who fails to fulfil the condition as to residence, loses
his right’ to the property.and that the right for the
disposal of the property in favour: of a fit ‘substitute is
vested under the deed among the other donees in the
village fulfilling the condition as to residence, the con-
dition as to residence seems to me to be not- valid in
law. It nnp()ses not’ only upon- the - donees but upon
their sons and grandsons and descendants in per petuity
the obhg‘mtlon not to leave the village without forfeit~
ing the gift. Such a condition seems to me to involve

" a very serions restriction upon the enjoyment of the
property, ‘and should not be enforced, unless there is

any specxal rale of Hindu law necessitating its enforce-'

ment. - No such rale has been referred. to in the
zugument before us, and Iam not aware-of any such

rule.  The enfowement of such a condlhon appears. to-

1919.-

RURMINIRAS

v.
Tiaxminaw
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-~ me to bc opposed to pubhc pohcy and 113 seems to me

to be in. consonance. with the general spirit of Hmdu
law to hold that the glft is absolute and the words ot
1estuct10n as to residence have no legal effect. e

 The plovmlons of the Tl-mnsfel of Proper ty Act have;

-no direct apphmmon to thls case. But it may not be
- inappropriate to refer to ‘section 11 of that Act as

indicating that. such a serious restriction -upon the.

~ ordinary enjoyment of the p}rope’r}ty given by way of .

gift cannot be treated as valid, apart from any special
rule of Hindu law validating such a restriction.

The only reported case 1elatmOF to an Agrabar glftf

| ated befow us is Anantha Tirtha Chariar v. Nag ga-

mutlm Ambalagarma’ This was a case of an Agra-
har gift and the condltlon considered by the. Court in:
the case related to the restrictions against alienation; -
The judgment delivered by Mr. Justice Muttasami
Ayyar shows that the condition imposing a restriction

_ on alienation was held to be invalid; that the ‘Agrahar

gift was treated as a gift with a veligious motive and
that the grant was held not to stand on the same footing
with a religious endowmqnt The point of impor tance
is that the restriction as to alienation was held to be

" bad according to the ordinary rule of law even though

the grant was an Agrahar grant. Tt is true, as pointed

 out by the learned pleader for the appellant, that in’

that case the condlblon laying down the restnctlon‘
against alienation was not inserted in the deed of gift,

* but was to be found in a contemporaneous separate

document, and that the decision in terms refers to that .

. c1rcum<3tanee I am, however, unable- to accept this

fact as affecting in any way the ratio- decidendi of “that
case relating to the application of the rule for not
-enforcing restrictions against alienation to an Agrahar

gift. - In that case. ‘the learned Judgcs did not decule‘

@ (1981) 4 Mad. 200,
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the quesmon as to Whethel the 01ant was sub]ect to -
residence in the Aglahar and to the study of religious -

books as it did not arise in that case.. In the present

~case the question as to the validity - of the condltlona

relatmg to residence does arise; and it seems to me,

‘having regard to the decision” in that case, that that

«condition could not be tréated on any footing other than‘
- that on which ‘the condition relating to restrictions.
- against alienation ‘was treated. Though in: terms the-
condition as to residence does not involve any restric-
tion against alienation, it seems to me that it isa.
“condition of the same nature and that indirectly: it
involves a restriction upon the power of "alienation.

" Ona constxuctlon of the docameng in question I have

.come to the’ conclusmn that the condition as to resi--
“dence isaot cnforceable and that view seems to me to

derive support from the decision i in Anantlza Tm thcc

Chariar’s case®.

I am, therefme of ¢ opinion that the order of the lower
Court reversing the decree of the trial Court and reman-
{ding the suit is correct, though on chfferent grounds.

In the view I take of the condition as to residence it
is not necessary to examine the finding of the lower

appellate Court as to whether the condlmon has Jbeen -

duly fulfilled by the donee in gquestion.

I would affirm the order of the lower appellate Courb
and dismiss the appeal.. . N

The appellant to pay the plamt)ﬁ-lespondent’s costs‘ :

.of this_appeal.” The other 1espondents will bea1 their
-own costs.

~ HAYWARD, J.:—I agree. The A"lah‘ll‘ glant by the
woriginal deed of 1799 included these terms :—

© 1 have given to you, all the Brahmins, this deed of gift and have esta-
“‘blished you ; you and your descendants, i.e., sons «nd ‘grandsons, &c., should
enJoy the said lands and reside in the respe(,tlve dwelling-houses and perform

@ (1881) 4 Mad. 200.
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. -the six-fold - rehglous dutxes aud should dwell in the v1llage None of these“

donees should abandon his house and go to another place and enjoy his. vritts:

given to him -in connection with ‘the Agrahar. In case any one of thens:.
wishes to leave the said villagei’alid live elsewhere, he should substitute in his.
'placé a Brahmin equally learned-and who has a large family and who is"

~approved by all and should hand over to him the house and the writti. We
. have given to you these houses and »ritti of our free will and pleasure. You;:

should therefore enjoy the same and remain in peace. If any one of you has
o go Gut, you can go after having got nothing to do with the Agrahar.” ' If,
iustead of acting in this maoner, any one through. obstmacy live at another
place and .desire to enjoy the income. of ‘the writfi in connection thh the-

' Agrahar, his conduct shall be considered an act of irreligiousness and the whole
*body of the Brahmips residing at the Agrahar should appomt another

Blahmm and hand over to him the House and the vrzttz n

“One Ambekar obtamed What has been taken.to be i
regrant-of these rights in 1888, and he enjoyed the

- proceeds ‘of. the. property up to 1899. He left the-

village 'in-1904 and sold his rights in 1911. The'

. plaintiff, who purclnsed them from him, brought thls

suit in 1912 to recover the property as . private

“property. The defendant objected as the successor

of the grantm that “he was not entitled to do so
as the _grant had ‘been- forfeited by his vendor having

.. 1eft the village contrary to the terms of the grant, The'

question therefore to be decided was' this : whether the',

~ condition as to residence in the village was a restmctlon :
“on the grant which was valid in law. )

There is unfortunately an absence of authomty as to-

' what an Agrahar’ grant exactly is. The question, there-

fore before us is one of cons,ldemble dlfﬁculty‘ But -

it would appear that such a grant is a grant given for pr1«

vate religious . purposes, and there would not appear to
be authority for holding that a necessary part of such _
a grant was. the grantee residing npon the properby.-

- This appears not inconsistent with the recited terms of

“this grant. Tt Wae an absolute grant to “you and your

- descendants, v1z., sons and grandsons.” It was no

"douht thereafter stated fhat the _Wran‘oee should not ‘
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abzmdon h1s house and that if he c'hd another should
enjoy the vritti. But there was no expless clatse that

in such a case the grdnt shoula be forfeited to the
- grantor. The penalty was on the contrary stated to be,

what from a religious point of view would nd doubt be -

. a heavier ' penalty, the penalty of being branded'a_ls

. irreligious and of having another person appointed to ‘

“hisplace by the other Brahmins. If this is the true

" interpretation of the grant as a pri vate religious grant, -
. then the condition as to residence would not be bind- .

- ing, but would have to be regarded as no more than a

pious wish expressed by the grantor, similar to such -

~ wishes held not to be binding in wills. But it seems
.to me that even if the condition ¢ould be placed on a
“higher level than this, it would not be binding. It
would offend against the general rule of law that where
an interest is created absolutely in favour of any person,
"but the terms of the transfer direct that such interest

should be enjoyed by him in a particular manner, that

person shall be entitled to receive such interest asif

there were no such direction.. This general rule would

" apply in default of any special rule of Hindu law by

réason of sections 2 and 11 of the Transfer of Property

Act. The general rule was apphed to the' dgrahar grant -

in the case of Anantha Tirtha Chariar v. Nagamuitine
Ambala Jaren(‘> by the Madras High Court and no'othex
case has been quoted beforeus nor has reference been

made to any special rule of Hindu law. Ithas been said -

that grants for pious purposes might be accompanied by

conditions such as that the donor should be maintained ..
by the donee during his life-time, and that his exequicl

ceremonies sliould be performed after his death, that

"the donee should defray  expenses of the worship of the

‘idol, and that the property should passto another in a
paltlcul'u event yet plOVlSlOIlS which are repugnant,

S (Da%n4mm2w }
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to, the natme of a grant, such as 1estlamt upon ahenwtlon .

~ or partition would be invalid, and where the gift isinit-
~self good, condltlons Vs’hmh are yepugnant are 1neﬁ“:ectml-f

but the gift itself remains good. These, remarks are-

Hindu Law. It is true that the general rule applied in

Ambalagaren® was that against a condition restraining

“quoted from paragraph 375 of the 8th Edition of Mayné’s -

the case of Anantha Tirtha Chariar v. Nagamuthu-

alienation prescribed by section 10 and not that against
the unrestrained enjoyment of property prescribed by«

section 11 of the” Transfer of Property. Act. But it
* seems to me that the reasoning which was 'apphed to
'_fhe one rule would equally apply to the other, and that
- if a restriction agains’ alienation were invalid under”

section 10, equally so would a resmlctlon against the

cular nature should be regarded as one for private

footing as a public religious endowment.. Considerations

‘of a_different nature would apply to thé latter and it

might in such a case be possible to enforce restrictive
terms in a. regular ‘suit under sectmn 92 of the Civil

Trocedure Code.

* Tt seems to me thereforéthat the view. taken of this -
_matter was incorrect both in the original and appellate .
- Qourts. There seem to ‘me also serious difficulties in -
" the way of the view, that the condition as to residence

had not been broken, taken by the ].OVVGl appellate

- Court. Butit is not- necessary to discuss further this
* latter view as the'remand order must, in my opinion, be

upheld upon the particular view of the law relating to

such grants for religious ] purposes taken by this Court.

Order aﬁ‘irmecl

- R R. R.
~ () (1881) 4 Mad. 200. ‘

full enjoyment of the ploperty be invalid. undersec- -
tion 11 of the Transfer of Property Act. That decysmn
" would also support the view that a grant of this. parti:

. religious purposes and would not stand on the same

‘
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