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- makes adecree then by the operatlon of sectlon 13 of
_~the Civil Procedure Code the High Court hewe may be
o debarred from proeeedmg with the suit. Butto
‘ ,1efuse to prevent the natural. .operation™of the law

in that way, is not to cause an ouster of the jurisdic-

“tion. Thérefore I agree that the appeal should be - .-

dlsmlssed W1th costs, ‘ :
, Solicitors ~for appei]aﬂté: Messrs. Bhaé’éhahkdr-,
. Kanga and Girdharlal. - B :

- Solicitors for respondent Messrs E’dgelow Gulab—
..ckcmd Wadia § Co.

Ajbpeql dismiSsed’.
6. G N.

ORIGINAL CIVIL.

quore M. Justzce Heaton aml M'r Justzce Marten

MULOHAND RAICHAND  axp ANOTHER (DEFENDANTS), APPELLANTS
». GILL & Co. (PLAINTlFrs) RESPONDENTS, #

' Ozml Procedure - Code (Act V of 1908), section 1 0-—Applecatwn Z) Y defendmzt
for stay of plaintif"s suit, defendant having filed an earlier suit-in a mofussil
Court—Plaintiff's application for injunction to restrain defendant from
proceeding with his suit—Maiter “ divectly and substantially in issue in
previously z‘nstitzited suit”, meaning of—Jurisdiction of High Court to order

a party before it npt to proceed with a suit in annther Court—Practice of .
"Court of Chancery to make an order in personam against a party residing out -

of the Court’s ﬂmsdwtwn .

On the 25th of March. 1919, the plamtlffs, commission agents in Bombay, ’

fled a suit in the High Court against the defendants, cotton merchants at
* Bijapur, claiming a sum of Rs. 82,372-1-0 as bcm" due to them in respect of
advances made to the defendants against cotton from time to time. The
. defendants had, however, on the 13th of March 1919, filed a suit i in the Court
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“of l’ust Class Subordinate Judge at, B)Japur awamst the pla.lntxffs and - sevm :
. other persons, praying .nfer alia that the "accounts ‘between them and th

various defendants in that suft be taken after ﬁ‘img the rate - at which theu-
cotton should have been sold in Bombay,‘ and that a decree be Ipassed agamst”‘
the several defendants for such amounts as may legally and properly be found -

~due from them . respectively. On the 29th of April 1919, the defendants .

applied to the High Court for a stay of the plaintiffs’ suit under section 10 of
the Civil Procedure Code. The plaintiffs opposed this apphcatlon and asked
that an order in personam be made against the defendants restraining them
from proceeding with their suit in the Bijapur Court. The'trial Judge holding

“that section .10 of the Civil ‘Procedure Code did not apply dismissed the

defendants’ -application for ‘stay of the plaintiffs’. suit and made an order
against the deferidants  restraining them from proceeding with their Bijjapur -
suit as against the plaintiffs.. «The defendants appealed, contending (1) that’

-the Hwh Court suit ought to have been stayed as the matter in issue “therein v

- wasinvolved in the earlier suit in the Bijapur Court and (2) that the ngh '
:Court had no jurisdiction to restraid them from proceedmfv with their suifin

. ﬁBx]apm where they resided and carried on busmess SERETR

Held, (1) that the High Court sult should not be stwyed inasmuch as the

_matter in jssue therein wasnot {directly and substantially in issue in the :

previously instituted suit ™ at ijapur within the meaning of section 10 of the
-@ivil Procedure Code ; - (2) that the High Court had _}ansdzctzon to 01 der a
party contesting a suit before it to restrain him from prosecutmn a suxt filed -

" by him in another Court.

]

Mzmgle C’hanclv Gopal Ram®, refened to; Nm-ayaﬁ Vz'thal.VSama'nt v.

Jankibai®, distinguished,

. APPEAL from the decision of Macleod J. dismissing *

defendants’ application for stay of plaintiffs’ suit and
‘restraining defendants from proceeding with their suit’ ]
uagamst the plaintiffs in the mofussil Court. '*

The plamtlifs Gill & Co., were a firm of cotton
merchants and commission aﬂents in Bombay and had -
for several years acted as commission agents for ‘the-

defendants for the sale of cotton.

The defendants, cotton merchants at. Buapur from’
time to time consigned cotton to the plaintiffs who
made advances against the -same on the terms that the

S (1906) 34 Cal. 101.. . -~ @ (1915) 39, Bom. 604
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fplamtlﬁs should hold- the defendants cotton in theu'

possession as security for the amount due to them and .
that the defendants should pay interest on such-
advances at the Bank of Bombay rate of interest. - The -
accounts between the plaintiffs and the defendants
were made up to the 31st October 1918 When there was -
a balance of Rs. 1,67,844-10-8 due to the plaintiffs -

against which they held as security 447 bales of cotton.

-On the 18tk November 1918, the plaintiffs wrote to the
defendants enclosing a copy of the said account and K
asklng for margin money but the defendants did nob

prov1de the same.

On the 8th February 1919, the plaintiffs sold 100 bales

-out’ of the 447 .bales by private treaty and the same

realised Rs. 25,706-5-11, the plamtlﬂ’ssendmﬂ an account

to the defendants.

-

On the 20th T Peblual y 1919, the ph1nt1ffs wrote to the

' ‘defendants giving them notice that they intended to .

sell the remaining 347 bales by public auction and
.enclosing copies of newspaper advertisements of such
proposed sales. The said bales were sold by public

auction on ‘the -25th TFebruary 1919 and 1ealized '

"Rs. 62,131-7-3.

On the 20th March 1919, the pl‘llntlffs filed the

present suit .against the defendants . praying that the
defendants might be decreed to p’my to the plaintiffs the

sum of Rs. 82,372-1-0 being the balance due in respect

of the defendants’ dealings with the plaintiffs ag
mentioned in the plaint together with interest thereon
at 7 per gent. per annum from the 11th March 1919 till
judgment costs and interest on judgment at 6 per cent.
" pera annum till payment.

Prior to the filing of the phlntﬁs su1t the defend-"'

'mts had on the 13th March 1919 filed a suit against the

Pplaintiffs, Gill & Co.,-and seven other persons who were
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'_‘merchants of Bl]apm in the Court of the First OIaSSQ

Subor dlnate Judge at Bijaptr.” The defendants in their

‘Bijapur plaint alleged that Gill & Co. kept 447 bales

unsold for about 7 or 8 months though the market- was-

.rapldly falling and though. Gill & Co. were expres%ly
“desired in Wmtmg and orally-to sell away the bales at.
best price in the market.. Out of 447 bales sent to Gill .

& Co. several belonged to the  defendants and several
others belonged tothe seven merchants of "Bijapur. .
The reason why these seven merchants were joined as -
co-defendants in the Bijapur suit was- alleged to be -
that they purchased some of the bales belonging to the

" defendamsts and after paying some amounts to Gill & Co.’

agreed to pay whatever balance could be found. due )
from them on the proceeds of sale of bales belonging to
them bemg cledlted to thelr 1espect1ve accounts o

The defendants in their Bijapur plamt prayed mter ‘
alw, (1) that the accounts between them, Gill & Co., and
the seven merchants of Bijapur be taken after-determin«
ing the rate at which the- bales should be valped for
purposes of the accounts, (2) that the sales by auction or

- by private contracts that Gill & Co. might have made.

should be declared to be entirely at their own risk and
responsibility, and (3) that a decree be passed against.

" Gill & Co. and the seven merchants being the several
gdefendants in that suit for such amounts as might

ploperly and’ legally be found due from them respect~
ively.. On the 29th April 1919, the defendants applied -
to the High Courtthat all proceedings in the plaintiffy”-
suit in Bombay be stayed pending the hearing,and final

. disposal of the Bijapur suit filed by the defendants.

The second defendant in- para.2 of his aﬂldawt in

’v suppmt of the application stated as follows —_

"9, The matter in issue in this suit is also directly and substantlally m
issue in the said suit w}nch has been filed in the Munsifi’s Court at Bijapur, the
said suit was previously instituted, having been filed on or before -the 13th day -
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‘L of March 1919 before the present suit was filed against my ﬁrm and nearly a
. month befors the Writ of Summons was served “upon me and my co-defendant,

" the Writ. of Summons i in_ the said suit has, I am informed, been gerved upon

‘the plaintiffs herein and the said suit is now pending in the Munsiff’s Court at
Bijapur and the said suit hasjurisdiction to grant the rehefs claimed Dby the
- plaintiffs herein, if thay are found to be entitled to the sama .

. "The plaintiffs.in their affidavit in reply pomted out
- that the hearing of their suit in Bombay was fixed for
29th of April 1919, whereas the hearing of the defend-
ants’ suit at Bijapur was fixed for 4th of June 1919

according to the Writ  of Summqns -served on the -
plaintiffs. The main ground on which they opposed

the defendants’ apphcatmn for stay of the High Court

“suit was contained.in pam 5 of the afhdawt which ran

“as follows :—

“5. The defendants used to send cotton from Bijapur ‘to the plaintiffs in
Bombay for sale on their account against which they drew Hundis to the extent

- of 75 per cent. of the value of the cotton, which were paid by the plaintiffs.
in Bombay. ' The cotton was sold from time'to time in Bombay by the plaintiffs.
‘and the proceeds were credited to the defendants’ account with the plaintiffs,
All the evidence relating to the various sale transactions is available in Bombay
and under the circumstances  the plaintilfs submit that the defendants should

be restrained by an order and injunction of this Honourable Court from

“sproceeding further with the sult filed by them in the Court of the Tirst Class
Sub- Judge at Bijapur.”’

Thetrial Judge, Macleod J .,dlSHllSS“d the defendants
apphcatloq for stay of the plaintiffs’ suit .in Bombay
~and made an order in personam against the defendants
- restraining them from proceeding with their suit in
the BL]apur Court as against the l)l&llltlffb

MACL‘EOD, J.:—The plaintiffs are a firm carrying on-
business as méréhants and commission agents in Bom-~-
bay. The defend'mts carry on business as cotton
merchants at* Bqapur They consignel cotton  to the
plaintiffs for*sale ih Bombay and -obtained advances on -

“the cottoh™so conmgned The market having fallen,
the valué of the cotton remfu;nnrr in the hfmds of the ’
ILR5&6-2 .
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; plai ntlffs was Lu less than *‘he amo‘anta due to them by
-.the defendants. AC”OIdlDOly .on the ‘25th of, March-
1919, they filed. thls suit against the defend‘mts claim- -

ing a sum of Rs. 82,372-1-0 as being due to them.
he defeu(tan ts now apply that this suit ahould be

stayed under section 10 of the Cwﬂ Procedure Code, on

the ground that they have filéd a suit'at an earlier date
in the Subordinate J udge’s Court at Bl]&pul against the
plalntlﬁ'g in which the matter in issue is.identical with
the matter in issue in thﬂ plaintiffs® suit filed in this
Court.  On reading the plaint filed in the Bijapur
Court, I find there are, besides Messrs. Gill & Co.,

'plcuntxﬂfs in this Court, seven other defendants and the

plaintiff there prays-infer alia as under : (@) that the

accounts between the plaintiff and .the defendants

Nos. 1 to 8 vespectively bea taken ditel determining the
rate at which the bales in suit should be valued for

"the purposes of - the account ; (¢) that a decree be ’
Ppassed - against the several defeﬁdants awarding - the

plaintiff such amounts as may legally and properly be
found due. fmm the several defendants respectively on
the plaintiff paying the proper Court-fee stamp ; (¢) that

the costs of the suit be awarded against the defendants

«or such of them as may be found liable.

It appears, on the face of it, that the previous suit is

- not between the same parties, and on that ground- it

would be - sufficient to refuse the defendants’ applica~
tion. It has been mentioned to me that, as a matter of
fact, these other seven defendants in the Bijapur suit

_are not necessary parties, and that the real dispute has

to be fought out between Messrs.Gill & Co. and the
plaintiff in the Bijapur suit. Then assuming that sec-
tion 10 of the Civil Procedure Code does apply, Mr.

Kanga for the plaintiffs has asked me to make an order
an personam against the defendants here restraining
them from- proceeding with the suit in the Bijapue-
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Court. He refers to the decision of Mun gle Chcmd V.-

~Gopal Eam@ ‘whére Mr. Justice Sale restrained the
-defendant from proceeding. with the previously insti-
~tuted suit in the Court of Barreily on the ground that -

~justice 1eq1111ed that step. Against that .it has been
urged that the effect of restraining the.defendant.from
‘proceeding with the Bijapur suit would be to stay the

proceedings, and, under section 56 of the Specific Relief

Act, an m]unctlon to stay proceedings can only be
;granted when such restraint is necessary to plevent a

multiplicity of proceedings and the argument ploceeds )

that if section 10 of the Civil- Procedure Code applies
~ then this sait will have to be stayed, and, therefore,
there will be no multiplicity of proceedings. .

I am prepared to hold that section 10 does not apply

“in this case from the nature of the suit which the

plaintiff in the Bijapur- Court has filed, and T am also

prepared to hold that in the circumstances of thls case
justice requires that an order should go agamst the -

«defendants-in this Court in personam from proceeding
with the suit in the. Bijapur Court. All the evidence
-required for the purpose of deciding the dispute would

be in. Bombay, for the defendants’ chief objection
_-against the conduct of the plaintiffs is that he was
urging the plaintiffs to ‘sell and the plaintiffs declined
. o listen to his request for sale, so that in the falling
market the éo_tton was mnot sold and a far greater loss
has occurred than would otherwise have occurred. In
fact I presume the defendants here will claim that if

the plaintiffs had performed their duty the cotton

would have been sold at a sufficient rate to cover all
the advances made by them.

However that may be, it is quite clear tkat this case

:should be tried in Bomb‘xy It would be a most nndesir-

~ able precedent that commission agents in Bombay who
' Ko (1906) 34 Cal, 101.
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~ make advances to up—country mer chants on thelr cotton.

should be dragged to up-country Courts in cases of’
dispute Whlch may occur between them on ‘these-
* transactions. :

Therefore, in my opinion, the right order to make ié7
that the defendants be restrained from proceeding with
the suit in Bijapur Court as regards the first defendant.. .

" There is no objection to their proceeding against the-

other defendants. Defendants to put in their written
statement within a month. Costs to be costs in the-

- cause.

" The defendants appealed.
_ Desai for the appellants’
3 Coltman, for the 1espondents

HEATO\I J.—A Bijapur firm filed a suit in the Court:
of the First Class Sub-J udge at Bijapur against Gill &..
Co. of Bombay. Shortly afterwards Gill & Co. filed a
“suit in the High Court against thé Bijapur firm. The-
" lutter applied that. the 1)10(366(1111"‘8 in the High Court
suit "should be stayed under section 10 of the Civil .
Procedure Code, and Gill & Co. retorted by asking for-
an injunction restraining the Bijapur firm from pro-:
ceeding with the suit in the Bijapur Court. The J udge:
" of the Court, who heard the matter, held that section 10-
ol the Civil Pr ocedure - Code did not apply and that an
injunction should be issued as asked for by Gill & Co.
He ordercd accmdmﬂly and the B1;|apu1 ﬁlm have‘

: appealed

. If section 10 of the Code of Civil Plocedule apphes |
then the Bijapur $unit must proceed, for it was first.
filed, and the High Court suit must be stayed: Does

“section 10 apply ?  In order.that it i’n‘ay apply. there-

must -be substantial- identity between the matter in

_dispute #n the second stit and the matter or some of
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‘the matter in dlspute in- the ‘first suit ,,and there musb
 be a similar substantial identity in the -matter of
. parties. There will be found cases where it is clear
. that the section applies, and cases of- doubt.A This, I
~think, is a case of doubt, not a clear case. We have to
-decide the matter on a comparison of the two plaints,
for there are no written statements on the record and
- no issues. The earlier suit is of a complicated character ;
~and mayihave to be greatly modified both as to parties
. .and as to matter. The second suit is simple and un-
doubtedly the matter it relates to is involved in the
-earlier suit. But it is so involved that it will have to
be disentangled before the -Bijapur suit can proceed.
It might be disentangled by separating the dispute
between the Bijapur firm and Gill & Co. from numerous
-other claims which do not concern the dispute with
‘Gill & Co. It might be disentangled by omitting the
~ latter altogether and confining the Bijapur suit to the
other disputes or some or one of them. We do not
know how it will be disentangled, so at the present
stage I am not prepared to- say that section 10 does’
apply. I say this on a consideration of the circum-~
. stances of this particular dispute and not because I find ,
~any great difficulty in apprehendmg the geneml
- purpose of section 10. :
+ ~That being so, we have to consider whether the Judge
had power to direct that the Bijapur firm should
refrain from proceeding ‘with the Bijapur suit. It
seems to me to matter very little whether the in-
junction remains or is dissolved, for, even in the latter
“event, I feel very little doubt that the suit in the High
Court will be finished before the suit in the Bijapur
Court comes to trial. That, however, savours of pro-
- phecy ; so we must consider the question whether the
Judge had power to make- the order. The point was -
not raised in the lower Court or in the memo of appeal
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“but it has been argued The appedantb counsel admlts:: ‘
" . that-the-Judge has complete jurisdiction over the High
. Oomt suit ; He can try it and dispose of ift. If so, it -
~seems tome the Judge has complete jurisdiction to-
‘make all orders appropriate to the trial and progress of -

the suit. T am unable to understand on what principle
hie can have only a partial jurisdiction for that. purpose.

“The English law on the power of a Court of Equity to

issue m]uncbmns against. persons. outside the jurisdic--
tion does.not appear to limit-the power, where it is to-

‘be used against a person-who is properly a party to and

freely contests the suit. The Calcutta cases to which
we have been referred (Mungle Chand v. Gopal Ram®;: -
Vulcar Iron Works v. Bishwmbhur Prosad® ;and
Jumna Dass V. Harcharan Dass®), were decided by~

- gingle Judn‘es and the declmons were not uniform.

The Bombay case, Nam yan Vithal. Samant v. Janki- -
bai®, only decides that a Judge sitting on the Original
Side of the High Court cannot order a mofussil Court
to stay proceedings ; it leaves open the question whether- -
he can order a party to the suit before him to refrain

from prosecuting a suit in a mofussil Court.

Therefore it seems to me, we have to decide the point
by reason and not by authority, for there is not a clear .
authority ; though the general trend of the English
cases shows that a Judge has full power ¢ over the parties
plopelly before him.

~ The Judﬂe must have that amotnt of: powel over the

' partles ~which is essenmal to a prompt and complete

disposal of the suit before him. If one of the parties '

can obtain the production of the accounts, documents,
&c., in the Bijapur Ceurt, that will greatly hamper and
embalrass the trial of the Bombay suit. Therefore, the

© @) (1906) 34 Cal. 101. (3) (1911) 38 Cal. 405,

~ @ (1908) 36 Cal. 233, - ) (1915) 39 Bom. 604.
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Judge must have power to prevent this.-*The simplest ~ 1919. -
and most complete method of preventing it is by an "_‘—"‘,
inj anction against the party. But it should, T think, , %ngf ff,}?
~be in a slightly modified form and shouldbnly‘les,frain :
‘the defendant from proceeding Wlth the Bijapur suit in
such a way as to delay or embfxrlass the tual of the
,Bombay suit. Lo

R AR
. G & Go._?';

Since we heard the awuments it has in anothel
appeal, been decided that an appeal does not lie against
an order refusing an injunction. It was not argued
that an appeal does not lie in this case and as we are
dismissing - the ‘lppeal it does not . gleatly matter
‘whether it does.or does not lie. .

Substantmlly the appeal is dismissed and with costs.-

' T agree with my learned brother’s suggestion as to the
date on which the suit should. be restored to the Board.

, MARTEN J.:—0n the first pomt I ain of opmlon,aftel
comparing the plaints in the two suits, that the matters
in issue in this suit are not “ directly and substantially
in issue in the previously instituted suit” within
the meaning of section 10 of the Civil- Procedure Code.
I leave ;open the question whether under section 10
the words “the same parties” mean ‘that the par ties
in the two suits must be the same, namely, no more and _
no less. If it had been necessary for me to arrive at a
conclusion on this question, I should have had to take
~ into consideration the similar words which are used in
section 11 with reference to res judicata. '

The second point taken by the appellants is that
‘therc was no jurisdiction to order them not to-proceed -
with the Bijapur suit as against the respondents. In
' my opinion that point is not now open to the appellants. ;
It was not raised in the Court below, nor is it raised in
the m2mo of appeal ; and on the merits of the case—so -
far ag they ave at present. before us—I see no sufficient
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1eason Why the appellzmts should be grmted any in-
dulfrence 1 would, therefore, decide this point ag ‘unst
them on thls preliminary ground alone. | ;

I cannot, - however, entirely -ignore the pmpomhon
_Whl(_}h was urged at considerable length by their

- counsel, namely, that the Court of Chancery had no

jurisdiction to grant an injunction, unless the defend-

- ant éither resided or carrled on business within the

jurisdiction. One short answer to this _proposition 1is
that.it cannot apply where, as here, the defendants
have been served and have appeared in the suit with-

“out protest. ~Thus, -in Halsbury’s Laws of England,

Vol. XVII, p. 263, Note (g), it is said :— -

A foreigner who has appeared to an action in an Englisk Court gives ‘

" The authority cited in support of that proposition is
Dawkins - v. Simonetti®™, a decision of the. Court' of’
Appeal in England. -That was a case where there were
two suits pending for probate of the will of a deceased
lady, one in England and the other in Italy. The
applicant in the- Italian suit was the defendant in the
English suit ;and in the course of his judgment the
Master of the Rolls Sir George Jessel, said as
follows :— ' ’ ‘
“The defendant, after the commencement of t]us actlon in Entvland hasA
begun a litigation in Naples for the purpose '(_so to speak) of obtaining

probate in soleron form of the will of 1872. The plaintiff has, under these
<ircumstances, moved to restrain the defendant from proceeding with his

) actlon 1n the foreign Court,

“ The question arises whether thuc is any ]urxsdlctlon at all to do so. Iam

far from saying that where a man has appeared in an English suit he has not

thereby given the Court- jurisdiction to grant any proper application against

" "him. Therefore, although it might.be iraproper in other circumstances, it mey
_mot be improper in this suit. To what sort of cases then is this jurisdiction

0 (1880) 29 W. R. 228.
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ﬁpp]lcableg Certainly, I thmk in a case ot' double vemtlon ) Undel:the 1919.
-old plactxce when a man was sued in equity as well as at law, the plaintiff - -
‘was put to his election ; and it was ]ust the same where one suit was in an -

Enghsh Court-and the other suit m a fomlgn Court. The practice was to-

:move to stay the proceeding . either in the f01c1gn Court or. in the’ Enghsh’ (}I'LLA&' Co.
Court,  In dealing with such "a question the Court prevented double vexation, '

but it always exercised a discretion. Where there appeared to be good ground -

for éonﬁnuing tivo actions the Court did not interfere....... It comes to “this,

then that ‘it is a matter of discretion, even aqsummg that we have

MULCHAXD
Rarcoanp’

Jurisdiction.” . )

. Then, after considering the matter of conVeniénce
‘the Court came to the conclusion that the Italian suib .
ought not to be stayed. o . ’

I may also refer to D1cey s Conflict of Laws (1908
Fdn.), p. 44, where the learned author considers the
following general principle to be sound, although he
says “its truth cannot bé dog matlcally laid down”
(p. 45), viz, :— . . w

“The sovoremn of a comntry, acting through the Cburts thereof, has a right
to e‘{exquc jurisdiction over any person who volunffmly submits to his jurisdic-
tion, or, in other words, the Courts of a country are Courts of competent
jurisdiction over any person who voluntarily submits to their jurisdiction.”

Then, at p. 48, speaking of actlons in personam
where the defendant is not in England he says :—

“ The Courts of Common Law and of Equity have further always exercised

jurisdiction over a defendant who appeared to, or .a plaintiff who brought, an
action or suit. This again is in strict conformity with the principle or test

" of submission.”
. So, too, the Civil Procedure Code refers in section 20
(b) to the éxcquiescence of a defendant to the institution
of a suit, although he may not reside or carry on busi-
ness within the local limits of the Court’s jurisdiction.

. It seems to me, therefore, that it is erroneous to
argue this case on the same lines asif the defendant
had not appeared in this action, or, on the other hand,
had appeared under protest and moved to set aside the
service of the summons upon him. -
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- The appellant based his’ algument on The Carron:

S - Iron Company v. Maclaren®, but there the Scottish ;
Mriowaxe

respondents were not parties to the EnOhnh ‘action,.

- nor had they come in -and claimed the benefit of the

English administration decree. -They had only been:
gerved with a notice of motion in the English action
just as any third party might be, who, for instance,.

, mtelfered W1t11 a receiver %ppomte\l in an administra-

tion- ‘\c’mon "As to proceeding in this way by motion

~ in the suit mstead of by a sepamte suit, the Lord "

Chancellor said at p.. 441: “The practice is- fully
established s its origin is matter rather of curious

"speculatlon than of plactlcal 1mp01t nce

- What Professor chey has said as' to qubmlssmn

‘ 'must of course be read Wlbh hIS warning at p. 212 that
“submission cannot give the Court ,]1111sd1ct10n ‘tO'I
-entertain an action or other proceeding which in itself

lies beyond the competence or authority of the Court.”
1t is jurisdiction in this sense to which the Court refers.

" when it considers whether it has any power to authomse~‘

a departure from the trusts of a trust deed, and 1f_
so, under what circumstances and to what -extent.
(see In re New®),  But that warning does not apply to-

*-the Bombay suib itself, for that is an ordinary suit

brought by commissionagents with leave under clause12

.of the Letters Patent. Nor does that warning apply,
: I think, to the particular relief now under discussion,
. viz., an injunction (in effect) to prevent interference:
‘with the speedy prosecution of the Bomba} suit.

- Even, therefore, if I had considered the point as to
]ll[‘lSdlCthIl was still open to the appellants, I should

Liave decided it against them in this particular case

- The third and the Jast point is whether the jurisdie-
tion has,as a mattor of diser e‘uon been properly exer msed .,

- @ (1855) 5 H. L. C. 416. @ [1901] 2 Ch. 534.
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‘here.. As to this, T seeno reason to interfere, excépﬁ
that I agree in the variation of the form of the injunc-
j‘t10n ‘which -my brothnr Heatou has-stated..  The
-Bombay case came on for hearing as a Short Cause in
~the vacation. The defendant did not put in his affidavit
1ill the day of the hearing ; and his ‘Bijapur suit with
‘its eight defendants and vague allegations would seem
10 offer good opportunities for vexation and delay. -
Under these circumstances, I can well understand an

flngunctlcn being granted to restrain that VGX‘lthIl and -

.delay so far as plactlcable

The Bombay suit was directed to be rephced on

Board on 9th June after the defendant had filed his-
‘written statement.  We~can now direct the Prothono-
tary to effect this for the 5th or 12th August.

In the re:;ulb I agree th‘xt this appeal should be
dismissed with costs, .

Solicitors for- the appallanbs: Megsrs. Captain &
Vaidya. ‘ S . .’

Sohcltors for the rebpondents Messrs. Crawford,
Buailey & Co. . o o
- Appeal dismissed.

. GGN

.

APPELLATE CIVIL.

Before. Sir Norman Macleod, Kt., Chief Jas!e'ce, and My, Juslice IZeaton. ’

MALLAPPA AporTive. FaTHER BIIARMAPPA NaTURAL PATHER MALL-
APPA KENCH- RADI auNOR BY HIS GUARDIAN - APPELLANT No, 2
SHIVALINGAWA  gox . BHARMAPPA  AND ANOTHER (ORIGINAL
’PLAINTIFFS), ArpeLnants v. HANMAPPA niy MARDEPPA KENCH-

" RADDIAWAR, NATURAL HEIR OF THE DECEASED \IARDEPPA BIN
TANMAPPA axp  oruErs (ORIUINAL Derenpasts Nos. 2, 3, 4),

RespoNDENTS.? ‘ -
1

% Second Appeal No. 565 of 1917, .

1919

i MULOHAND
*RAICHAND -

L
G1L.& Con.

1916
Augyst 21
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