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Bc;f;o‘re ;S’ir No;'hzan Mac.:leo?l‘l\{t' Chié;’ Justice, 'and Mr. Justice Heaton.

1919 v DESAI VENECHA\*D RAJ PAL - axD OTHERS APPELLANTS AND PLAINT]FFS

Rz ‘LAKHMICHAND \IA\EKCHA‘\ID ResroxpENT AND DEPENDANT, -

: .'July 24 -
~ Letters ‘Patent,V .ciause 15—Julgment meanmg of—Order refusing zn]unc—

tion to - restrain prosecutzon of -suit in' a foreign Court, not' a judgment—
-No appeal lies against such order—Jurisdiction—Motion. -

“

An. order refusmg to grant an injunction to restrain the defendant from -
prosecutmg a sult filed by him in the Court of a Native State is not a ]udg—
ment * within' the meamng of clause 15 of the Letters Patent, and no appeal
lies' agamst that order.

The Justz{'es of the Peace far Calcutta v. The Oriental Gas O’ompcm J(l),
_referred to ; Sonabai v. Tribhowandas (2) dlstxnwulshed :

APPEAL from order on motlon.. .

On the 14th of May 1919 the pldmtltfs ﬁled this sum ‘
\ ‘agamsf the defendant praying that it might be declared
that the paltnershlp between them and the defendant
- was dissolved-on the 26th of June 1917; that since the .
g dat{e of the said dissolution they were the sole owners
~of the assets -of the partnership business; that the
~defendant had no interest in the pioﬁts of the business-
since the date of the dissolution and that pending the
hearmg and final disposal of the suit the defendant, his-
-servants and agents might be restrained by an order
and injunction of the Court from prosecuting a suit for .
an account filed by the defendant in ‘a Court of the
Mozvi State claummg a sum of Rupees two 1akhs from ‘
the plaintiffs. : : S
On the 27Tth of May 1919 the plamtlffs took. out a
notice of motion that they would move the Court on the
4th of June 1919, for an order and injunction to restrain.
the defendant from pr osecutmg the suit ﬁled by hlm in
“the. Morvi Court. ,

4 #0.C. J, Suit No 1465 of 1919 : Appeal No. 51 of 1919
- £) (1872) 8 Beng. L. R.'433. ~ @ (1908) 32 Bom. 602.



~“The phinfiffs’ in- their - ‘Lfﬁd‘i\nt in support of
~mot10n stated that the original agreemont of - partner-
\shlp was executed i in -Bombay ; that the business to be
~done under the said partnership agreement-was done
-in Bombay that the documents by virtue of Whlch the

-defendant rotired from the business Were e‘iecuted in

‘Bombay and that no cause of action arose within the

~ jurisdiction of the Morvi State. In addition, the

~plaintiffs relied upon the fact (1) that they apprehended

- that they would not get justice from the Morvi Court as -
‘they had incurred the displeasure of H. H. The .

‘Thakore Saheb of Morvi and (2) that they would be put
to serious inconvenience in going to trial to Morvi,
the books of the par tnelshl_p and their Wltnesses being
in Bombay.

The defendant 1n his affidavit in reply stated tlnt on

the 4th of Januaxy 1919 he had filed this sait, in the -

Morvi Court ; that the plaintiffs subsequently filed
their suit in the High Court on the 14th of May 1919
with the sole object of harassing lum» that the plaintiffs
 had considerable immoveable property in Mbryi where
they habitually resided ; that’ the High Court had no

Jjurisdiction to restrain him from presenting his suit in
the Morvi Court and that the sub]ecb-matter of his suit -

in the Morvi Ooult was not identical with the Sllbj(,ct..

: .matter of the su1t filed by the plammﬂ?s in the High -

Courb

The motion came on for 'hearing before Mr. Justice
Pratt who dismissed it with costs. His Lordship
~ delivered the following judgment :— -~ :

"PRATT, J.:—This is a motion on behalf of the plaintift

firm to restrain the defendant from prosecuting a suit™

~ which he has filed against them in the Court at Morvi.
The defendant -filed his suit in the Morvi Court on the

4th Tannary 1919, In that suit he alleged thathehed
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yetired from the partnelshlp of the plamtﬂf ﬁrm 1n“‘;
- Bombay from 26th Juhe 1917 and - that his account Wasy
. settled in writing ; that. subsequent to that settlement.

the firm agreed to pay him a four annas share of theu*-’

) 'vfuture profits in consideration of valuable - servxces.‘
( rendered which had saved the firm from ruin ; he. there-.

fore prayed for an account to be:taken of the profits of
the firm and for payment to him of the amountdue
under this oral ‘agreement. -

* Four months later, ie, on the 19th of May, thef
pla1nt1ffs filed this suit here which is'in effect a cross--

‘snit, and in it they deny the oral agreement set up by -
the defendanb and complain that the Morvi suitisa-

false suit: 1nsp1red by evil designed persons and pray
fora declaramon that they are exclusively entitled to
the assets of their firm. In this suit, the plaintiffs now

_seek an mmnctmn to restrain the defendant: from.

prosecuting his suit in the Morvi Court. -
" The notice of motion was dated the 27th of May and

-was first heard by Marten J. who, on the 26th of June,
.expedited the hearing of the suit to the 4th August and

ordered the notice of motion to stand over, with liberty’
to the plaintiffs to bring it on if the Morvi suit were
proceeded with., This event has, however, happened.
for, on the 3rd July, the Morvi Court refused to stay
the proceedings and fixed 13th of July for the plaintiffs
to file their written statement and ordered the produc-
tion of Bombay accounts on that day. The pla1nt1ff§
have therefore brought on the motion again. '

Now there is no doubt as to the- 3u11sdlct10n of this

“Court to restrain a party within its jurisdiction from

prosecuting a suit in ‘a foreign Court. -The principle:
on which this jurisdiction is exercised is set forth im
the judgment of Lord Cranworth in the case of Carron
Lron Company v. Maclaren®, -Itis that “The Court acts
(1) (1855)5H L. C. 416 at pp. 436:437. S
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m personam, and_ will not suffer any one Wlthm its

reach to do what is contrary to its notions of equity,
~merely becatise the act to be done may be, in point of
Tocality," beyond its jurisdiction”. - The authorities

collected in that judgment embrace three classes of
cases in which this principle has been enforced. These -
. are, firstly, when the foreign suit is vexatious and has -
- been filed by a party to a litigation pending in England k
“in which complete relief may be had; secondly, when -

the foreign suit is ill-calculated to answer the ends of
_justice, e.g., when the suit would have to be decided
under English law and the remedy in England would

~ be more complete; thirdly, the general glounds of

eqmty and good conscience.

~ Now with regard to the first and thlrd, class of cases,
it must be observed that there is no equity to restrain

© the prosecution of a suit on the ground that it is false
. -and inspired by evil designed persons. The truth or
falsehood of a suit is a matter to be decided in that suif.
It is harassing to defend any suit whether true or false,
but what is vexatious is the pursuit of the same remedy
before two different tribunals: - McHenry v. Lewis®;

Heilmann v. Falkenstein®. Again unless there is .
some equity affecting the conscience of the party who

~ is prosecuting the foreign suit, the Court cannot restrain
him on the simple ground that it is of opinion that the
rémedy could have been pursued in the British Court.

" T6 do so- would be to prescribe to the parties the

‘Courts in which they should file their suits and this

would be the.exercise not of judicial but legislative .

functions. This point is well illustrated by the case of

" Pennell v. Roy®. In that case one Campbell was made

bankrupt in England-and his property both in England

and Scotland ias taken possession of by the assignees-

- “"..(1882) 22 Ch.D. 397. @ (1917) 33 T. L. R. 383
- @ (1353) 22 L, J. Ch, 409. .
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undel the bankluptcy Who pelfected thelr title to it

“under Scotch law: Neverthelessa chtch creditor, Roy,
- instead of proving in the English bankruptey proceed--

ings, filed a suit in.the Scotch Court against Campbell
and the assignees to "recover payment from . the-
bankrupt’s estate and attached ipart - of - the estate in.
Scotland. Pennel and another  assignee - in - the

; bankruptcy sought to restrain. the Scotch suit, but the

injunction was refused by the Court of Appeal. It was

~even admitted that Roy’s procedure was irrational and

absurd, but as.he had not been a party to the bankruptcy

proceedings in England, there was no eqmty to compel

him to seek his rehef there. .

. Now to come to the merits of‘the motidn,‘ the grounds

on which the ,'injunctiyon_ is sought are three: (1) The -
Morvi Court. has no jurisdiction.. (2) The plaintiffs-
have no expectation. of getting justice in - Morvi Court.:

- This’is for reasons set forth in their affidavits. They .-

say they were, in July 1918, acting as commission -

“agents for H. H. The Thakore Saheb of Morvi for the
- sale of cotton in Bombay and sold cotton just before

the market went up. , They say that by so doing they . -
have incurred the disp‘leasure‘ of H. H. The Thakore -
Saheb who is making illegal recoveries from their
Morvi debtors to :compensate himself for the loss; that -

. the.Morvi . Judge is an officer drawing Rs. 85 per

mensem and it is even suggested that the Morvi suit

. has been filed at the instance of H.H.. The Thakore.

Saheb. (8) The inconvenience of going to _trial- ab
Morv1 the books of the partnership: and the vsntnesses

being in Bombay

“The first glound has not been plessed Aparb f10m

:the adml’qtecl fact that the plaintiffs’ ancestral home:

and property is at Morvi, I think it is clear that the-

"A,,questlon whether the defendant’s suib is mamtamable \

at Morvi or not is for the M01v1 Court to declde
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7 I feel equally clear that I caninot’ entel tain the second ]
ground. It is true that Melvill J,, in Bhavamshankar :

‘Sheva:kmm v. Pursadri Kalidas®, commented ad-
_versely on the admlmstratlon of justice in the Courts
'of some-Native States and held that a ‘suit in British

‘India would not lie on -the judgment of a Court in a. -
Native State. But that case'was dissented from by the"
Madras High CTourt in Sama ~v.  dnnamalai®,
and the Madras view was upheld by the Privy’

Council in  Gurdyal Smgh v. Roja of Faridkoi®,

The present Code of Civil Procedure makes no distine-
tion between Courts in Native States and other foreign .
Courts. The proper principle to apply is, therefore, the

one expressed by Lord Eldon in Wright -v. Simpson®,

~ that it is the duty of the Court to give credit to foreign

Courts for doing justice in their own jurisdiction.  On ' |

~ that principle the fact that the plaintiffs have incurred-
the displeasure of the Ruling Chief is quite irrelevant;

for I cannot presume that the Morvi Court, whatever.
the pay of its presiding Judge, will allow that circum-
stance to influence its judgment. The Morvi Court has

a discretion to'expedite the proceedings in the suit -
there, in the same way that Mmten J. expedited the.

proceedings here.’ L e

There remains only" the thud glound that of con-
venience. It will, no doubt, be inconvenient to the
plaintiffsto take their account books from Bombay- to

Morvi, but is that a sufficient reason for preventing the

defendant, who, I observe, describes himself in the:

. "Morvi plaint as a resident -of Morvi, from prosecuting-

his suit there ? At the time he filed his suit in- Morvi,’

~ there was no suit pending in Bombay in which he

‘could have obtained the same relief. There was, there-

fore, nothing vexatious in his suing in Moryi. There; is.
;(i)‘(1882) 6.Bom. 292." -, . ® (1894) 22 Cal. 222.
@ (1883) 7 Mad. 164. ~* = . @) (1802) 6 Ves. 714
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‘no reclpromty in the matter ‘of the executmns of

~ decrees between Morvi Courts and Courts in British -
VLNFCH\\D_ ;

India. The plaintiffs have considerable immoveable

~ property in Morvi and the defendant probably filed his

suit there, as in the event of success he would be -

- better able to pursue his remedy against that property. :

I know of no equity - that makes it unconscionable of
him to consult his own convemence rather than that

of the party whom he is sumg

It cannot be suggested that the Morvi suit is not ’
calculated to answer the ends of justice or that
a -complete remedy could not. be had in that

suit. Indeed, if the question iwere considered from
this point-of view then the Morvi suit is even -better

calculated to provide a complete remedy than a BI‘ltlSht

suit: The defendant prays for an account. If' the agree-
" ment on Which he relies ig not proved the suit would be
 dismissed, but if it is proved the account would be

decreed and he would recover what ig decreed on it. Iu
the suit here the plaintiff seeks a mere declaration. If
he gets it well and good ; but if he fails the matter will
still be in statu quo as regards the' account. Sir

" Chimanlal argues that the defendant might file a-

counter-claim in the suit here but that.is beside the-

point. As the suits stand, the Morvi. suit provides a -

more complete remedy than the British suit. And

“there is no equity to compel the defendant to abandon

his Morvi suit and to file a flesh suit here even. though .
by way -of counter-claim. This is the: very point |

.covered by the decision in Pennel[ v. Roy® that I have -
, already referred to. , , :

*

The plaintiffs seek no consequentml rehef They’
sue for a bare declaration which would be Worth noth-.
ing if the Morvi suit were proceeded with. It seems

" O (1853) 22 L. J. Ch. 409,
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. * .
B to me clear that tlns sult is merely a device’ ta- compel
: the defendant to give up hissuit in Morv1 and ' that it

ds'the defendant who is being vexed by a second suit

here in respect of matbers which are aheady bemcr

. ditigated there.

“-this motion. °
The plamtﬁs appealed
Setalvad with Desas, for the appellants
Kcmga,‘ft)r the respondent.

- Kanga:—I submlt that the appeal ought to f‘ul
on the preliminary point that the order refusmg an-

, JnJunctwn to restrain the prosecution of the respond-

“ent’s suit in the Morvi Court is not appealable. Under .

. clause 15 of the Lettels Patent that order is not a

' Judgment see  The Justices of the Peace for Calcutta
v. The Oriental Gas Company® and. Miya Mahomed
" v. Zordbi®.. Nor would the order come under elbher
section 10 or section 104 of the Civil Procedure Code.

- Setalvad :—The term ‘judgment’ in clause 15 of- the
- Letters Patent is very comprehensive and includes the
determination of any right incidental to the suit. The
right need not be a right which is the subject- mattel of
suits: see Sonabai v. Tribhowoandas®. On -a good

.cause shown, the Courts in England usually grant -

injunctions restraining ‘prosecution of suits. If the

appeal is thrown-out on preliminary point, the jurisdic-
tion of the High Court is virtually allowed to be ousted

by the Morvi Court and a further bar would arise

‘ander section 13 of the Civil Procedure Code. Evely-

thing 1elat1nrr to the dispute occurred in Bombay.

MAcLEOD, _C. J.;—Thisis an_appeal from  the order -
«©of Mr. Justice Pratt on an application made by the

© (1872) § Beng. L. B 433 atp. 452~ @ (1909) 11 Bom. L. R, 241,
@ (1908) 32 Bom. 602.
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plalntlffs on motlon that pendmg the hearmg and final -
disposal of this suit the defendant, his servants and: "
agents, might be restrained by an-order and injunction

~ of this :Honourable Court from prosecuting the suit

filed by him against the plamtlﬁs in the Court of the a
Morvi State. The learned Judge held that the motlom

failed and directed the plammﬁs to pay the costs. -

A plehmmary pomt has been taken that mno appeai N

lies against that order. It is admitted that the appeal

" could only lie under clause 15 of the Letters Patent,
‘and that therefore no appeal lies, unless the -order can -

be considered -as a judgment. A “judgment” "
clause 13, according to the decision in The Justices
of the Peace for Caloutta v. The Oriental Gas Com-~

_ pany®, which has been followed in -thig Court, means.

a decision which affects the merits of the questlon‘_

"~ between .theé parties by determining some 11ght or"

liability. The questions in this suit &ppear ‘in the
prayers of the plaint. It was prayed first, that it
might be declared that the paltnelsh1p between the:
‘plaintiffs and the defendant was dissolved on or about. .
the 26th day of June 1917 ; that since the date of the
said dissolution the plaintiffs were the ‘sole owners of -

- the assets of the said firm ; that the defendant bhad mno- :

interest in the profits of the said firm since the date " of
the dissolution ; and.then the plaintiffs further asked

~that pending the hearing and final disposal of this-

suit the defendant, his servants and agents, should -

" be restrained from prosecuting the suit he ﬁled in the

Court of the Morvi State.

Now the defendant in this suit filed a suit in the
Morvi Court.on the 4th' January 1919, praying that the,
Coult should take an account of the pfutnel ship busmess

@ ’(1872)» 8 Ben. L. R. 433.
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‘ -and 1ea11se its assets, and that on such account bemg
taken the Court would be pleased to pass a decree in the .
‘plaintiff’s favour for such amount as appears due to -

him  from the defendants or for Whatcver rehef he
mlght -be entitled. :

The pl‘untlffs in thls suit did not file then‘ plamt

until the 14th May 1919. Now it is difficult  to see how

the order of Mr, Justice Pratt, refising to grant the -
injunction asked for, is a. decision which" affects the
merits of the questions. betweéen - the parties by deter-

mining any right or liablity on either side. It has

been suggested that the effect .of refusing to. grant the .
injunction would be to oust the jurisdiction of this

Court. If the jurisdiction of this Court in this suit is
‘in any way ousted, it is owing to the fact that the
plaintiff in the Morvi suit preferred to file his plaint
there, and might get a decree 111 that Court which
- would bar under section 13 of the Civil Procedure

Code, the plaintiffs’ suit in this Court, unless the

plaintiffs can succeed on aﬁy of the. exceptions to that
section. We have been referred to the case of Sonabai

v. Tnbhowmndas(” In that suit Mr. Justice Davar

“ordered the plamtﬁf to deposit with the Prothonotfu v
a sum of Rs. 8,000 as security for the first defendant’s
costs” "It was ob]ected on appeal as a preliminary point.
that no appeal lay against the order, and it was “con-
ceded that there could only be an appeal if the order
was a judgment within the meaning of clause 15 of the
I;éttels Patent. Mr. Justice Batchelor said in referring

- to the case of Hadjee Ismail Hadjee Hubbeeb v. Hadjce

. Mahomed Hadjee Joosub® :—

- T am of opinion that this reasoning covers the case of the order now
under discussion, for the effect of it is, at least conditionally, to  deprive

the Court of the jurisdiction wluch it othermse wotlld have to try the.

plaintiff’s suit. ”

M (1908) 32 Bom 602. 1t p. 610. @ (1874) 13 Beng. L. R. 91 at P- 101.
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‘That is not t.he case here. If the order of Mr. 3 ustlee

Pratt is allowed to stand, the- 1urlschcblon of this Court -
‘is not ousted as a direct consequence of that order.:
It may be ousted in future by the defendant in this-
Court obtaining a décree in she Morvi- Court.. But -
" whether that will ocenr or not f r&nams for’ future-
decision. I can see nothing in this order which brings =
it Wlthm the definition of “judgment” above referred -
to.  Therefore in my opinion the preliminary point. is
‘ good and no ‘appeal hes

‘We have: heald counsel however for the appellants

on the merits. I may say that in my opinion the

~Patent, which was quoted by my Lord the Chief
'_iHadjee'Ism:til-Had;‘ee Hubbeeb v. Hadjee Mahomed

Hadjee Joosub® that if the order directly involves a real
‘ ,-quesmon of jurisdiction, if its effect is to give

“diction of the Court can in any way be aflected, it is,

decision of the learned Judge in the Court below -wad .i
- perfectly correct.” The appeal will, therefore, be dis-

missed w1th costs thmughout

HEATON J. :—I. agree _both that  the order of the_‘
Coult below was correct on the merlts and also that
- no appeal lies. It may be that the definition of the-

word “judgment ” as uqed in clause 15 of the Letters

Justice, is not e_xhaustive[ I gather from the -case of

]uusdlctlon or to take away from the Coult juris-

- diction, then an appeal- will lie. But there isnoth-

ing of that kind in this case. It is not chsputed
in this appeal that the Court had ]uusdlctlon to grant
or refuse an injunction. But it is contended that the

. effect of refusing an injunction was to deprive the Court

of its own jurisdiction. To my thinking, if the juris-

or rather it’ Wﬂl b3, (bacause the event has not yet
happened), by operati>1of law. If the Morvi Court

.® (1874) 13 Ben. L. B. 91.
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- makes adecree then by the operatlon of sectlon 13 of
_~the Civil Procedure Code the High Court hewe may be
o debarred from proeeedmg with the suit. Butto
‘ ,1efuse to prevent the natural. .operation™of the law

in that way, is not to cause an ouster of the jurisdic-

“tion. Thérefore I agree that the appeal should be - .-

dlsmlssed W1th costs, ‘ :
, Solicitors ~for appei]aﬂté: Messrs. Bhaé’éhahkdr-,
. Kanga and Girdharlal. - B :

- Solicitors for respondent Messrs E’dgelow Gulab—
..ckcmd Wadia § Co.

Ajbpeql dismiSsed’.
6. G N.

ORIGINAL CIVIL.

quore M. Justzce Heaton aml M'r Justzce Marten

MULOHAND RAICHAND  axp ANOTHER (DEFENDANTS), APPELLANTS
». GILL & Co. (PLAINTlFrs) RESPONDENTS, #

' Ozml Procedure - Code (Act V of 1908), section 1 0-—Applecatwn Z) Y defendmzt
for stay of plaintif"s suit, defendant having filed an earlier suit-in a mofussil
Court—Plaintiff's application for injunction to restrain defendant from
proceeding with his suit—Maiter “ divectly and substantially in issue in
previously z‘nstitzited suit”, meaning of—Jurisdiction of High Court to order

a party before it npt to proceed with a suit in annther Court—Practice of .
"Court of Chancery to make an order in personam against a party residing out -

of the Court’s ﬂmsdwtwn .

On the 25th of March. 1919, the plamtlffs, commission agents in Bombay, ’

fled a suit in the High Court against the defendants, cotton merchants at
* Bijapur, claiming a sum of Rs. 82,372-1-0 as bcm" due to them in respect of
advances made to the defendants against cotton from time to time. The
. defendants had, however, on the 13th of March 1919, filed a suit i in the Court

© 0. C: J. Suit No. 944 of1919. Appeal No. 36 of 1919
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