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Bpfore Mr Justice. Shah and Mr. Justwe Ha Jward

f?a\IRIT VA\IA\" INAMDAR (omawu. PLAINTII‘F) APPFLLA\IT 2. HARI i

GOVEND KULKARNI anp OTHRRS CORI(‘I\‘AL DEFE\IDAM <), RESPONDENTS.?

ﬂombaa Hereditary Offices Act (Bombfu det IIT of 1874), section 15—Muta-
Uil: Desai Vatan—Presumption in grants—In. Watans, grant s usually of

the soil—Iir Inams- a/zd Saranjams, grant is usuall y rgf the royal shaw of
t’ze rewime—-C’mst: uction of grants. .

AThe vﬂlage of Rajgoli Khurd was ffranted to the pla.mtlff's anC°st01‘ in.

" 2734 A, D,, by a Maratha Raler, for maintenance in return’ of service,  The

~ sgrant was expressed to be “Koolbab and Koolkanoo (i.e., all taxes and assess-
" .ments ) but exclasive of the (Ilaks of) Hakdars and Inamdars.” - In 1858,

- vthe Inam Commissioner continued the Inam to the grantee's descendants on the
=same terms. The Inamiar accepted a settlement in 1884 in respect of village
Jands, agr eemb to pay to Go‘vernment a fixed amount in lieu of service. A

uestion having arisen. whether the grant was of the ro *al share of the revenue |
qt Y

aor of the soil also —

H eld ‘that the grant in question was a ‘rrant oE the soil,
Vasudev Pandit v: The Collector of Pyna'V, follo“ ed.

In the case of watan property the distinction betw cen grants of the royal
share of the revenue and grants of the soil which i is admissible in the case of’

dnams and Slanams cannot be conveniently made without - dettiment 1o ‘the -

" -statatory restuchon on the Vatandar's poywer of allemho.l and should not be’
made lmless,;t is clearly justifizd by the t rms of the ssttlem ent.

In the Presidency of Bombay in tl;_e case of Inams and Saranjams the
r'ordinarsr presumption in the ahsence of any indication to the contrary i3 in
favour of the grant being limited to the royal share of the revenue ; and clear

words are necessary to indicate a gr'mt of the soil. The words ordma\ ily’ used

‘4o ipdicate a grant of the soil are . “water, grass,-wood- (txees), stones, mines

and hidden treasures;” but the absence of these words cannot be treated as

necesSarily establishing that the grant is of the royal share of the revenue

~only.
Where a whole village is mentioned in a Sanad evidéncing.a _settlement
~amder section 15 of the Bombay Horeditary Ofices Act ( Bombay Act III of

‘.

©"Second Appeal No. 830 of 1917,
& (1873) 10 Bom. H. C. R. 471.
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1874) lt is for'the party: allegmg that a partlculzu sur'vey number of that vﬂlamw
is outside the scope of that settlement to prove it. -

. SECOND appeal from the declslon of A. Montgomeme
Assistant Judge of Belgfmm freversing the- decree-
passed by S. R. Kopp1ka1, Tirst Class Subordinate-

~ Judge at Belgaum.

Suit to recover possessmn of land.

The land in dxspute Was mtuated in the Vlllage of

- Rajgoli Khurd.

In 1734 AD., Shambhu Chhatrap‘mtl the Maratha ruler
granted ithe vﬂlage to  an ancestor of the plaintiff

-as Mutalik Desai Vatan. ‘The grant was made as a
_ reward of the services which the grantee had rendered

to'the Ruling Chief, and was expressed to be “Koolbab:

and Koolkanoo (i, all taxes and assessments ) but

excluswe of the (Haks of) Hakdars and Inamdars.”. 7
The grant was later referred fo ina Letter of Command

" issued by Ba]agl Baplao Pmdhan, in the followmg

terms :— :
“The said two villages (viz, Bajgo]i-Blidruk and Rajgoli Khurd ), Koolbalb -

"“and Koolkanoo (ie., all taxes and assessments ) excepting ( the Haks of }-

Hakdars and Inamdars Lave been given (in) Inam Darobust (i.e., all) to Raje..

- shri Virupax Yemaji by Shiimant Mabara] Rajeshri Shambhaji Reje Chhatra-

pati Swami. In'accordanee therewith an agreement having been made (this)
Letter of Command is sent to you. So you should accept the abovemertioned

pexson and continue the entire amal (i.e., revenue of tlu, saxd two v11]ges) ag

Inam hereditarily accmdmo' to the King’s letter

In 1808 the Inam Oommlssmner contmued_ the Inam
to the grantee on the same terms.

In 1884 the Inamdar accepted a settlement by agree-v
:mg to pay a fixed sum annually in heu of servme

- The plalntlﬂ’s father mortgaged the lands in. dlspute«

; to the defendant. In 1910, a decree was passed on the-

mortgage, which entitled him to remain in possessiom.
till 1930, The plaintiff’s father died in 1912,
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' The plaintiff ﬁled this suit in 1913 alleging tha’o the

lands in dispute being Mutalik Desai Vatan, their’

‘alienation became null and void on his father’s deaﬂi C VaMax

‘under sectlon 5 of the Hereditary Offices Act, 187 4..
- The trial Court decreed the plaintiff’s claim..

-On appeal the lower appellate Court held that the
gl ant in question was not a grant of the soil but only

of the royal share of the revenue; and that the alicna-
tion in dispute did not offend dgamst section 5 of .the

~Bombay Hereditary Offices Act, 1874. The declee was,
' thel efore, reversed, and the suit’ was dlSllll$Sed '

‘The plaintiff appealed to the High Court.

' Jayakar with K. H. Kellar, for the appellant :—The

question is whether the grant to the plaintif’s ancestor:
was a grant of the soil, or of the royal share of the-
revenue only. The lower appellate Courtin COllStllllll"’

the grant to be .one of the royal share of 1evenue has -

. relied on Vaman Janardan Joshiv. The Collector of
Thana®. But the terms of the grant ip that case-
were entirely different from the terms in ‘this case. -
“There was an additional clause in that grant, viz., that
“the village should be continued to him as an Inam*
-grant and the revenue of the said village...should be
entered in the Taluka account to the debit of the  Joshi
on account of Inam ”. On the strength of this clanse it

was held in that case that the grant wuas of the 1oy'11 -

share of the revenue only.

The words of the Sanad in this casé, viz., IR gami

fie% sr@a ave to be found in Vasudev Panditv. The
Collector of Puna® where they were construed to mean
as passing the entirety of the village.. - The same’
- construction should be put upon the words in this case.

‘Secondly, the decision "of the Inam .Commissioner
mnder Act XTI of 1852 conférs a title. It says that the

® (1869) 6 Bom. H. C. 1. (A.C.J.) 191. -.() (1873 ) 10 Rom. H, C. R. 471,.
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v1llwe of Rm]goh Khurd excluswe of the Hakdars and,

| - Inamdars should’ be continued. “There is 1o reference
_to the royal share of the revenue. The decision confer-
red n title to the ~whole v1llage of qugoh Khuld
4 Vasudev Panditv. The O'ollector of Puna®,

Thlrdly, in 1884 the plaintiff’s mcestor accepted a,'

_'settlement on the lines of the Gordon ‘Settlement 111

respect of this vﬂhge, whereby Government issued a
Sanad to him and continued the village to him. heredi-
tarily. This Settlement which is called a Sanad thus

‘pdssed the -whole v111f10e ‘and - not me1ely the 1oyal

share of the reveriue. - After the settlement which was

cander SéCﬁOll 15 of the Watan Act the .character: of‘the"

Jand remained watan-as betore and it could not be

-alienated beyond the lifetime of the Vatandaxr : Appa]',
“Bapuji v. Ke‘shav Shamrav® and Bhaw v. Ram-

chandrarao ®. - Therefore the mortgage by thé plaint= -
ifP’s father to the defendant became mopelatwe on the ’

- fleath of the plmntlﬂ’s father.

. Dhurandhar with D. R. Jl[(me) ikar anH G. Kul-

‘. Jearni, for 1e%pondent No. 1:—No doubt in this case

“here .is no express direction to debit the 1evenue to
the grantee as in Vaman Janardan’s case®. Bubas a

matter of fact the revenue was so debited (see Inam -
Commissioner's decision). - Ifurther, .the Peishwa's
Sanad which confirmed the original giant of -Shambhu

Chhatrapati expressly 1eEexs to the grant of the revenue
-of the village. -

Even apart from the above COllSldCl[tthllS it is subnnt- ‘
ted (1) thatin ‘this Presidency, the ox dinary presumption -

As that a royal grant is limited to. the royal share of the .
revenue : Krishnarav Ganeshv. Rang‘rav(" and (2)-that

©® (1873) 10Bom. H. C. R, 471.  ®) (1890) 20 Boin, 423.

aa (1890) 15 Bom. 13, # (1869) 6 Bom, H. C. R. (AC.J)191
- ® (1867)4Bom H.C. R (ACJ) L.
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in the Sanads by Maratha rulers where the mtentlon is_
to pass- -the propmetdry 1nterest in the soil, the Words' ‘

3, d%, T, F5s, g, fady, fafiare 1nva11b1y to be found :

Lazjz Narayan Mandlil~v.. Daddji Bapuji Desai® ;

The Collector ‘of Ratnagiri v. Antaji Lakshman ®;
Balvant Ramchandra. v. Secretary of Statc®. The

das Saubha Jzadas“’- Narayan Dhondbhaz’ Pitre v.
Trimbal Vichal Thakur ® and The ;Secretar Y of S{az’e
~¥. Haibatrao Hari @, '

The words 5{3 as, &c., are not to be found in the Sanad;-
»111 this case ; therefore it isnot a grant of the soil.

- The case of Vasudev Pandi v. The Collectorof sza‘”‘

‘hasno qpphcatlon here. It was concerned with the con-

struction of the Inam Commissioner’s decision, whereas

Yiere the Sanads of the old Maratha rulers “have to be.

construed. The judgment in the case admils the
(hstmctl()n and says that in the case of the construction
of Sanads the rule in Krishnarav Ganesh v. Rangrav®

W 111 have to be observed

The - decisions of the Inam Comnnssmner are only'

intended to dctermme questions as to "exemption froms
payment of revenue: see preamble to Act XI of 1852
and the rales issued by Government as to the powers ofi

the Inam Commissioner printed in Col. - Ethridge’s

4 chort of the Inam Commission at page 4. - In thiscase

in particular, the Inam Commissioner’ s'Report distinct-
1y says that “it is only meant {o show how long the-

village is t0 be continued as free from the payment of |

revenue”. 1t does not even purport to .confer any

_independent title.

"W (1875) 1 Bon. 523, ® (1881) P. J. 276.
& (1888).12 Bom; 534 at p. 544 ® (1903) 28 Bum. 276. -

" (5 (1905) 20 Bon. 480 at p. 486. - (1878) 10 Bom. H. C. R. 471.

@ (1875) P. J. 330. . ) (1867) 4 Bom. 1. C. R. (A.C.I) 1.
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The Gordon Settlement onlv effects a commutatlon

: of service into a money payment It is not intended
© to conter any fresh title. If the original Sanad granted

only the revenue the commutation settlement could not

- and did not grant the soil of the village. - - If the terms

of the Settlement are carefully examlned it will be
found that in the column’ headed “Lands to continue
as Watan ”, no -lands are mentioned, only the revenue
assesement is given.  That . clearly shows that it
«concerned itself only with the revenue. . The person

~Who-was’ responsible for ﬁlhng in the columns was

aware of the Inam Comm1ssmne1 s decision to which he
refers, and it is not possible that he would in the face of

- that decision pass also the soil of the village to the
Vatandar.  Again, if he had really wanted to do so he -

would have entered the words *the entlre v111age i

“under the heading “ Lands to continue as Watan”,

‘But he has done no such thing.. Therefore the com--
‘mutation settlement gives the Vatandars no h1ohev
xight than. the orlgmal Sanad. :

-Jayaker, in reply: .—The Privy Councﬂ has now held~
that no presumption can be raised in favour of a grant
being limited to the royal share of the revenue : Surya-
naraycma v. Patanna ® :

- Dhurandhar : —Suryanarayana’s case ® does not’

overrule Krishnarav  Ganesh v. Rangrav @, The

-obgervations of the Privy Council in that caseareconfined -

.40 a case where the original grant is not forthcoming.

C.A Y.
SHAH, J.:—The plaintiff in this case sued to recover

-possession of a part of Survey No.. 45 in the village of
“Rajgoli Khurd with Rs. 100 as profits for one year from
_-defendant No. 1 and his tenants. He alleged that the
. property was Watan property, and that the alienation
“3(1918) L.R 45 LA. 209 atp.218. @ (1867) 4 Bow, IL. C. R. (A, C. J.) 1.
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&heleof effected by his father in favour’ of defendant‘
No. 1 was ‘not - valid- Jbeyond his hfe—tlme under - -
“section 5 of the Hereditary Offices Act, that hisfather -

died in January 1912, and that he was enmﬂed to the
E possessmn of the land. .

The defendant * No. 1 resisted the clalm on the'
ground that under the decree on an award in Suit

No. 253 of 1910 obtained by him against the ﬁlaintﬂf’s
father, he was entitled to retain possession of the land

in suit until the Shake year 1852 (1930-31 A. D.), that it -
“was not Watan propercy and that the plaintiff's father

had authouty to effect the alienation in his favour.

The trial Court found that the plopelty was Watan

property and that the plaintiff’s father had no power to

alienate it beyond the term of his natural life. It
passed a decree in favour of the plamtlff for possession
and mesne profits. . -

The defendant appealed to the District Gourt and ,

the learned Assistant J udge who heard the appeal found
~that the original grant was not a grant of the soil but
merely of the royal share of the revenue of the vﬂlage
and that there was nothmg to show that the land.in
suit was not held by the original Inamdar at the time

«of his grant”as his private property. Accordingly he .
allowed the appe'tl and dismissed the. plammff’s suit

with costs.

The plaintiff has appealed to this Court and it is
arged in support of the appeal that the ,concluswns
reached by the lower appellate Court are erroneous.
In order to appreciate the rival contentions of the
parties in this appeal, it is necessary to state briefly
the h1story of the grant of the village of Rajgoli Khurd,
-of which the land in smt forms a part.

The earhest document relating to the grant oﬁ th1s :

willage is the order issued by the then Maratha Ruler,

1919
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: vShambhu Chh‘ttlapatl to the Mukadam of Mouje Ra]gohxt‘

Budruk and Mouje Rajgoli Khurd in the year 1734 A. D.

.. The grant is in  these terms :—“The respected.
- Virupaksha Yamaji of Gotra Gautama, who is the.
most devoted servant of the Swami (King), has been:

rendering service (to the Swaml) with singleness of’

- purpose and therefore it is necessary for the Swami to
- provide for his maintenance by the grant of an Inam to-

Lim. ~ Therefore the Swami- is now graciously pleased.

~ to grant to him as new-Inam the whole of the aforesaid

tvso villages Koolbab and Koolkanoo (i. e. all taxes and

k asee <ments) but exclusive. of the (Haks of) Hakdars
~and ‘Inamdars. You ‘should therefore acting in
~ obedience to tlus order continue the said Inam to him, _
- his" sons, grandsons ‘and so on from genelatlon to-
- generation.” The. materjal WOId% in Marathi are :—-

“ g W T GO AOW EAX A SR T Qg A

glaw ¢ R emd)”  Some years laterin a letter written
by Balaji Ba;uao Pmdhan the grant -is mfelred to in

the same terms, and there is a command that the entire

_amal of the two villages should be continued as Inany

he1ed1t‘1111y according ‘to the I\m"s lcttel the

Marathi word for “entire” being darobastca (q}a{a)

In 18538, the Inam Commissioner examined: ‘the histor 'y
of this grant and decided under Act X1 of 1832 as

follows :— It seems proper and it is ordered that the
- village of Mouje Rajgoli Khurd exclusive of the Hakdars

and Inamdars must under Appendux 11, section 2 of
Act X1 of 1852 be continued as longas the line represent--

- el by the sons, gmndsons and so on born of the

original acquirer Virupaksha Yemaji the gzeatgrand.
father of the claimant Y amdjlpant continues”...............
*This Faisalnama is only meant to show how long'the
village is to be continued as Mafi (free from the pay-
ment of revenue).” Inthe reasons for the decision the -

villagé is referred to as muuhug at the time.intLe:
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‘name of Yaqulpant bm Vlrupakshap‘mt \Iut‘thk
Desm as hervu,e Inam in the records of tln 001‘ ector

In 1881 the. Immdar accepted the settlement in

respect of varionslands 1ncludmg the. vﬂlaﬂre of R‘qgoh :
© GovIRg, -

‘Khurd in lieu of service on the COHdlth[lS mnnhoned
in the Sanad.” The terms of the Sa.na.d are these —-‘ -,

, E Wherewq in the Zilla of Bdg-mm certam lands and cash alm muces are
enferad in the Government accounts of the year 180’ 63 as held on service

tenure, as.follows :—

_Nam'el of the . Lands , Cash  Total emohzménﬁ‘(dﬂm' deducting
Watan. ‘| assessed at. | allowances. - Mamool Joodee). ..

© Mootalik Desai | 1189-4-7 f 20-8-0 ' © o 1209-12-7

Note. -—The details are given below ¢

and whiereas the holders thereof have agrced to pay to Govommeut a ﬁ\cd i
annual payment in leu of ser vice,’ '

It is herghy declared. that the said landi and cash allowancm shall bo:
oontmuud hereditarily by the British Government, on the fullowmnr conditions :
that is to say, that the said holders and their heirs shall continue faithful:

subjects of the British (J'()Vel umeut and shall rendel to the same the follewing:’

. fixed _yearly dues :— - S
Rs. a. p.

'Mamdol Joodee - : o ) e -0 0 o
In lien of service . ) . 2801t o
Total .’ 23011 0

At 5 annas in the Rupee .. 913 0

At 3 annagin the Rupee...220 14 0

Two hundred and thirty and annas eleven only.

In consideration of the fulfilinent of which conditions—

Ist.—The said lands and cash allawances shall be continued without demand*
of service, and without increase of Land Tax over the above fixed amounts =
and without objection or question on the part of Government as to, the rights
of any holders thereof, <o long-as any male heir to the Watan, liveal, collateral,:

or .|dopte;1, within the limits of the Watandar-family, shall ‘be in existence,

TLR4-3 |

.
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L 1919, o 2nd —No Nuzaerana or other demand 6n the part of Government w1ll
: “imposed - on account of the succession of heirs, lineal, collateral, or adopted,
.fvhmu‘ *within limits of the Watandar- farmly, and permission to.make such adoptions
VAMAN. _ R

P8

need not hereafter be obtained from Government. -

" HARL | 8pd—When all the sharers of the Watan- agree to request it, then the gene_
. GOYIND. -+ 4 privilege- of adopting at any time any person (without restriction as to
famlly) who can be legally adopted will be granted by Government to the

Watan, on the payment from that time forward in perpetuity of an annual

Nuzzerana of one_anng in each Rupee of the above total -emoluments of the

aEew

. Watan, ] ) .
- # Details of lands and Cash allowances. -
: TLands to continue _ -§
“Name | :- Name of .(as Watan). Cash | T tul -
~of the the . = allow-" Ruo ;les @
" Taluka.j - Village. |Nos. of] . | Revenue!ances. | pees. 1 g 5
S ’ the | & | Assess- Ez
fields. | < | ‘ment.™ =~
A.g.|Rs. 8. p.Bs.a.p|Rs, a. p.Rsa.p]”
» Bel- | Thoseabout
gaum, | whichthere]. b~
' .| isa Tharao
(Settle-
ment)Inam
Committee| *
Resolution,
No. 3101, ’
dated the .
30th  of
April 1858
A.D. = in
respect of g
the -whole
village <
Mouijel
1 Rajgoli ) . ‘ .
.- | BEhord, 17380 7{0.00!738 07 | Onthegross -
R , B ‘ income
watan set-
, tlement
judi at 3
anpas in
the rupee
N amo unt-
N ] ing - to
J Rs.138:6-0
& & i ¥ & 7
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Thls settlement ig on the lines on the Gordon Settle- o 1919.
f:ment, and the lands mcludlno* the village of Ra)goh

5 . Ammir
- Khmd are. wsemned on. certain telms in lien of service. VAMAN
“There is no provision in the Sanad giving to the Watan-" Mogt .

~dar any right to alienate the Watan beyond his life-time” " Govinp._

and the Wamn is mentioned as the Mutalik Desal, -
Watan "There 3 are other dociments of mmor 1mp01t- .

“ance, which need not be referred to. 2

In 1910, the defendant No. 1 obtained a decree on an'
award against the plaintiff’s father fora certain claim
~and the possession of the land in suit, Whlch is referred -

to in the decree as Watan land, was to be retained by
~the defendant f01 a certain number of years. The telms :
-of this decree have not been referred to in detail in the
argument before us. But the decree is accepted by
‘both the parties as effecting an alienatton by the plaint-
ifP’s father for a certain number of years. The land in
suit forms palt of the v111a0“e lands. :

It is clear from these facts that the eettlement'
-effected in 1884, is referable to section 15 of the Here-
ditary -Offices Act, and is bmdmw upon the pgrties.
~According to that: settlement the village of Rajgoli
- Khurd is Watan property. Under section 5 of the Act’
no Watandar can moftgage,-_charge; alienate or lease
for a period beyond the:term of his natural life any
"Watan or any part thereof to any person who isnota
‘Watandar of the same Watan, without the sanction of
Government; and this provision apphes to any Watan
in 1espect of which a service commutation settlement
has been effected under section 15 of the Act, unless-
the right of alienating the Watan without the sanction *
of Government is conferred upon the Watandars by the
" terms of the settlement. -The- defendant No. 1isnota.
. Watandar of the same Watan and no such right of -
~alienation has been conferred by the terms of the
settlement. The San‘xd in t.hls cwse is in the usual form.
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-oabre. wmted to the Goldon Eaettlement and it is clom on th@
e terms of the section as &1b0 on the decisions of this. bourﬁ
{éﬁi; . relating to the Gordon Settlement 1n_Appa_;c Bapufi v
R - Keshav Shamrav™ and Bhaw v. Ramchandrarao® that
- Harr . . : S
Gaviyp in the absence of a sanction of the Government any
" .. - alienation of the Watan-property beyond, the term of the
Watandar’s natural life is inoperative. The village
- of Rajgoli Khurd is Watan pxoperty having regard to
the definitions of “ Watan property ” and “ Hereditary
Office’ in the Hereditary. Offices Act. IT the land in
. Questlon forms part of the Watan property the aliena--
~ tion . thereof could not be valid after the death oI
- the plaintiff’s father. : :

For the plamtﬁf it is urged that the bmdcn of sho“- :
~ing that the Lmd in suit is not a part of the VV‘ItdIE
property is on the defendant, that lie has failed to-

discharge that burden, that the- distinction between a
grant of the royal share of the revenue and a grant of"

" the'soil which is recognised in this Presidency w1th :
reference to Inams and Saranjams cannot be and has.
-mever been extended to Watans, and that the preswmnp-- -
tion in favour of a grant being limited fo the royuk
share of the revenue even in the case -of Inams aud
* Saranjams cannot be made.in view of the observations
of their Lordships of the Privy Council in Suryanara-
yana v. Patanna®, Fuarther itis contended that of :
the terms of the grant in this case it. ought to be held’
~that the grant was of the soil and not merely of the
royal share of the revenue of the village. '

- «It is urged for the defendant that the plamtﬂf hag
“failed to show that the land in suit forms part of the:
‘Watan propelby, that the Watan property here only’
means the royal share of the revenue and not the soik -
of the vﬂluge of Rajgoh Khuld acaoxdmw to the tmmL

(1) (1590) 15Bom. 13, . - (1895)20 Bom. 423.
_—- @ (1918) L. R. 45 1. A, 209 at p-218,
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::of the Sanad, that even‘ accmdmg to -the terms of the
woriginal grant confirmed by the Inam Commlssmner it
“is limited to the royal shareof the revenue and does

not extend to the soil, and that this distinction is: well

Tecognlsed in this Presidency and ought to be: accepted
-in this case in spite of the decision in Sm'yanamyana s
case“’

In the absence of any clear proof that the occupancy
xight in the survey number in suit was vested in the-
plaintiff’s ancestor independently of the grant and that
‘the land in snit was outside the lands dealt with i in the

‘Settlement of 1884, I think that it must be held to be -

Watan property like the vﬂlage itself. ‘“ Watan pro-
perty” according to the Act means moveable and im-

moveable property - held, acquired or -assigned for

providing remuneration for the performance of the duty
appertaining to an I{eled1ta1y Office *> which exp1es~
~sion includes such office even Whew the services
Jouomally apper tamlng toit have ceased to be demanded.
1t isdifficult to treat the village mentioned in the Sanad
'.-cas referring to the ro yal share of the revenue only. The:
-Sanad refers to the lands and where the whole village
. is referred to the lands of the village are not referred
to in detail by their survey numbers. Thus where the
-whole village is mentioned in a Sanad evidencing & -
.settlement under ‘section 15 of the Her editary Offices -
Act, it is for the party alleging that a particular survey
-number of that village is.outside the seol')e of the
- settlement to prove it. Inthe present case there is no.
-such evidence. The lower appellate - Court observes:
that there is nothing on the record to show that the
‘land in dispute was not held by the original Infundar
*-as his private property at the date of the first grant.
-But at the same time- there ig nothmg to show. that it
-was 50 held.- No doctiment is referred to before ugas-
@ (1918) L. R. 45 1. A. 209+at p. 218. :
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shovvmg that the sarvey number in questmn was held at .
any.time otherwise than as part of the Watan property.
This conclusion is strengthened by the fact that in the-
decree in the suit of 1910 it is described as Watan land..

‘In the case of Watan property the distinction between

grants of the royal share of the revenue and grants of"
the goil which is admissible in the case of Inams and.
Salanlams cannot be conveniently made without detri-

ent to the statutory restriction on the Watandar’s.
power of alienation and should not be made unless it is.
“clearly justified by the terms of the settlement. The-
statutmy restriction would be limited in its .scope if
“such a distinction Were made.  The terms of the Sanad

“in the present case do not justify such a construction of”

- the grant undev the settlement of 1884, T do not say

that such a distinetion can never be made in the case

_of Watans. It is snflicient for the purpose of this case

0 bbSéive that no basis for such a distinction has been.
.made out on the terms of the Settlement of 1884 Wlth
~reference to the land in suit. :

So far my conclusion is based upon the telms of the-
Sanad of 1884, and isindependent of the terms of the-

~‘grant in 1734 as confirmed in 1858 by the Inam Com--

- missioner. It is by no means clear on the terms of the
-original grant of 1734 that it is lnmted to- the royal

- share of the vevenue. It is quite true as contended by

the defendant that in this Presidency in the case of’
Inams and balanjams the ordinary presumption in the
‘absence of any indication to the contrary is in favour - -
“rof the grant bemg limited to the royal share of the
‘revenue and that clear words are necessary to mdmwte-
a grant* of the soil: see Krishnarav Ganesh' v. Pan e
“rav® ;. Ramchandra v. Venkatrao®; Rajya v. Bal-. -

krishna Gangadhar®. Ttis alsotrue thatthe words

® (1867). 4 Bom." H.C.R. - (@ (1882) 6 Bom. 598 at pp. 602,
(A.C.I)1. - 603.
® (1905) 29 Bom 4185.
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: meamly used to indicate a- glant of the soil are
. water, grass, Wood (trees), stones, mines and hidden
i treasures as pomted out in - Ravyi Narayan Mandlil

v. Daddji Bapiji Desm(” The Collector. of Ratnagtm o

v. Antaji Lakhsman® ; Balvanit Ramchandra V.
Secretary of State®. Bub the absence of these words

“cannob be treated as necessarily establishing that the-
grant is of the royal share of the vevenue only.. There

is no decision which has gone so far as to lay down

- soil."

Assumuig that the»’nature of the settlement in 1884

" must be determined with reference to the terms of the
. “original grantas confirmed by the Inam Commissioner,’
it is not a matter of presumption but a question of the
- construction of the words actually useéd. It is clear
from the referenceto section 2, Appendix II (Schedule B)

of Act XTI 0f1852 in the decision of the Inam Commis-.

sioner that the Inam was then continued according to

the terms of the old grant of 1734 A.D. Thus though

the word darobusta is not used in the decision of the
Inam Commissioner it seems to me that by implication
the grant is continued in the same terms as the old
grant and. that in effect the expression used by

the Commissioner must he taken to be the expression

- used in the grant of 1734 'A.D. That expression is by
1o means clear on the question as to whether the grant
was only of the royal share of the revenue or of the:

soil alsé; and apart from authority I should have
~ found it difficult to construe it as a’ grant of the soil..
-The difficulty is increased by the consideration that.

the usual .words ( Jala, taru, iruna, pashama, nidhi,.

- nikshepa) indicating a grant of the soil are. not used..
I find it however diflicult to distnmuish the grant in.

M (1875) 1 Bom. 523. . - " (1888) 12. Bom. 534 atp. 544
® (1905) 29 Bom. 480 atp. 486.
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A the plesent case from the grant which was constmed by

this Courtin Vasudev Pandit v. The Collector of Puna®.:
I think that ‘we oughit to.-follow. this decision and hold

that the grant in this case was a grant of the soil and

not merely of the royal share of revenue. The present:
case cannop be reasonably distinguished on the ground

_that the word darobusta is not used by the Inam Com-

mlssmncx in lus declsmn

I “do not say - that the use of the word darobusm

would necessarily indicate a grant of the soil.* In the
- case of Vaman. Janardan Joshi v. The C’oZZector of’
,",/Thanam the grant was held to be limited +to the
- royal share of the revenue. In that case, however,
- there was a chuse to the effect that “ the village should

be continued to him as an Inam grant-and the revenue

~of the said vﬂhoe meludmg that of Kasba: Ohauk :
should be entered in'the Taluka account to the: deblt

. of the Joshi, on account of [nam. ” In the present case
.we.have no such clause. It is not easy to reconcile all. -

the observations in this case with the decision in
Vasuder's case®. But there is no necessary conflict

" between the two decisions. On the best consideration -
that I can give to the question, I think that on the
“terms used in the grant of 1734 and confirmed by the

Inam Commissioner in 1858, the grant i is of Lhe so11 as

'ln VasudeL s case®.

v

In thls view: of_ the matter, it is not necessary to con- '

"s1der the effect of the observations of their Lmdthps
" of the Privy. Council in Suryenarayana’s case® relied .
_upon by the plammff as to the presumptlon made in

this Presidency in favour of a grant bemo of the royal
:shale of the revenue 1n the. absence of any mdlcatlon

® (1873) 10 Bom. IL C. R 471, m (1873) 10 Bom. IL. C. R. gn

@ (1869) 6 Bom. H. C. R, (A W (1918) L.R. 45 L A. 209 at
G 3) 9L _ p.218.
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1tbat the glant is of the 5011 in the case of Inams and,

‘Saranjams. -In a somewhat similar case their Lordships
have referred to these observations and have pointed

out that each case must be considered on jts own facts =
and that in order to ascertain the effect of the grant

‘resort must be liad to the terms of the grant’ 1tsel§, and
4o the whole circumstances so” far as they could be
ascertained : sce Upadrashta Venkata Sastrilu V.
-Divi- Seetharamudu®. - Both these c¢ases were cases of
ancient dgrahara grants: and the considerations
applicable to Agraharda grants are naturally different

from those applicable to secular grants for seivice.”

The ‘question - whether these decmons of the Privy

‘Council require that no presumption that a grant is of -
ithe royal share of the revenue can be made where

there is nothing to indicate that the grant is of the soil,.
is one of great practical importdnce; and it will.have
4o he decided hereafter, when it arises. As the point
is argued, I do not conbldel it ihappropriate to point
-out the difficulties in the way of interpreting the obser-
vations of their Lordships of the Privy Council in the

manner suggested by the plaintiff without expressing.

any opinion on the point. The presumption is made

in this Presidency in favour of a limited grant of the -

royal share of the revenue in the dbsence of any words

- to mdmate a grant of the soﬂ not because the Courts -

have felt any doubt as to the power of the rulers to
make a complete grant of the land, “but because the
- .grants by the Crown must be construed strictly so that
‘nothing more may be deemed to have been conveyed
than what appears clearly from the words of the grant,
-and because suitable words are generally used when a

.completé grant of the soil is intended. This presump-

tion may be only another form of stating the rule that
‘-'the 010\\ n grants should be constmed according to

o (1919)L R. 49‘ LA 123 'zt p. 128.
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then' tenor as stated m seemon 2 of the Crown Glants;
Act XV of 1895. The history of the Inams in this

" Presidency and the words in the preamblé of Act”XI
~of 1852 showing that the Act was passed with a view"

to try and determine Wltho_ut delay the claims against

 ‘Government on account of Inams and other estates

wholly or partially exempt from the payment of land

;revenue may go to indicate that the grant might be-

melely of the royal share of the revenue and of nothmgw
more. The meaning of the Word “resumption”. under-
that Act as explained by the Government. in 1854 and

"‘accepted by this Courtin Vishnu Trimbal v. Tatia:

Pont® ‘and in many other later decisions. both: .as to-

Inams and Saranjams may also show that there are many
- grants merely of the royal share of the revenue. The-
" observations of their Lordships of the Privy Council in

- the above cases may not be irreconcilable with the deci--
‘sions of this' Court in which it is pointed out that in

the absence of any words indicating a grant of the soil,
a grant by the Crown must be taken to be a grant of -

. the royal share of the revenue only."

‘ I Would allow the appeal, reverse the decree of the:

lower appellate Court and restore that of the trial

Court with costs here and i in the lower appéllate Court:

. on the defendant No. 1.

. HAYWARD, J.—1 égl'ee. " Tt is simply a .question of”

interpreting the deeds af grant which include two from

the time of the Maratha rulers and the Sanad under the:

" Gordon Settlement .from the British Government..
-There is in my opinion no suflicient gr ound for holdi 1ng

the grant to have been merely a grant of the royal

“share of the revenue and not a grant of the soil. It is-
" similar to the case of Vasudev Pandit v. The Collector-
" of Puna®. 1t is of course necessary in interpre ing such;

@ (1863) 1 Bom. H. C. R. 22. .~ @ (1873)10 Bom. H. C. R. 471.
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’gmnts to remember what Words were in ordinary use
at the time for distinguishing ‘between grants of the
‘royal share of the revenue only and for grants of the
§oil but.it has also to be remembered that this' was a

grant for service or a Watan grant and not an ordinary <~

Inam or Saranjam grant. There is no authority exclud-
ing from consideration.these matters. It was -merely
held that there was no a prior: presumption‘that grants
~were limited to the royal share of the revenue and
were.not of the soil in the case of Suryanarayana v.
Patanna® by their Lordships of the Privy Conneil.

Decree reversed.

R. R.
@ (1918) L. R. 45 I A. 209 at p. 218.

\

'APPELLATE CIVIL. .

" Before Sir Norman J]Idcieod Kt., C’hief Justice and Mr. Justice Heaton.

AD[VDPPA oiv’ NAGAPPA ARSINGADI (omanAL Derenpant No. 1),
APPELLANT V. TONTAPPA BIN TIPPANNA RANGANWAR AND OTHERS
~ (ORIGINAL PLAINTITF AND DEFENDAN’TS Nos 2 °axp 3), RusronpenTs ®

Hindu Lazg—‘Reversioner—-—IVzdow s estate—Acceleration—Déed of gift by
widow in favour of.a daughter—Stipulation for maintenance of the widow
Sfor her life time—Nature of the transaction, whether acceleration or aliena-

< tion. . ) -

One S made a gift of her widow’s estate to her daughter L,” with a
condition attached that L was to maintain 8 till her death. The lower Court
held that the gift amonnted to a Aalid '\ccelemtlon of §'s estate. On appeal to
the High Court, g

. Held, that there was no acceleration of S's estate, for any consideration was.
sufficient to change the nature of the transaction from an acceleration to am»

alicnation. ¢

© Sécond Appeal No. 38 of 1918.
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