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PDESAIPP_A_ BIN KH ALILAPPA DESAI (oriGINAL PLAINI‘IFF) APPEILANT 1919.‘-
@:;DUNDA’PPA BIN MALKAP?A (ogIGINAi, ]_)EirENm\'T), RespoNDENT.®: Seﬁt«mber&
De: ree——Emcutbn—-Applialr,ti(m <for ' ewecution = time- bangd*SubS' squent~ —————
. application tv execute the decree—dpplication allowed—Or der not reversed
“in appeal—Further application presentedin teme—Apphcatwn not barred.
- A decree was passed on 18th February 1899, 'The first Da.xhhast was
;-plusented on 20th March 1907 ; second on 31st March 1910 and a third on
12th September 1910, when the defendant appeared and “contended that the
~Darkhast of 31st March 1910 was barred. The Court decided that the
- Darkhast of 12th Saptember 1910 was in time and directed that’ the money
Cealue "shoul»d be paid -by instalments. - On 26th March 1913, Rs. 220 were °
paid to plaintiff.  The lasy-Darkhast’ was filed on 19th November 1915 t9
~recover the balance due.  The lower ai)pellate Court - dismissed the Darkhast
-as time-barred on the ground that the decree was dead on-$Ist March 1910
.and even though the Ffurther Darkhast was admitted thercafter, that would ..
:not have the effect of reviv'mg the decree. QOn o,ppcal to the High Court,
Held, that the Dirichast was within time as’'the order made on the-
Dul:nst of 1#th Septemnbar 1910, not havmg been rewerscd on appeal, was
“walid, '
Mungul. Perchad Dichit v. Gma Kant Lahiri Chowdh7 Jﬂ) rehed on..

SECOND nppeal avainst the decision of A. C. \Vlld '
District Judge of Bijapur, reversing thc decree passed
by V. V. Phadke, Subordinate Judge ab Muddebihal.

- Proceedings in execution. o

A decree was passed on the 18th’ l«ebrum Y 1899 for
“Rs: 376 and costs in favour of the plaintift. ‘
On the 20th March 1907, the first Darkhast was pre-
-sented. It was.dismissed for non—productlon of a suc-
.cession certificate. .
The second Dar! dnsb No. 119 of 1910 was filed on the
- 31st March 1910. It was disposed of on the Sth Septem-
‘ber 1910, because the succession certificate was not -
- duly corrected by the Court.

© Second Appeal No. 212 of 1918.
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- The third Dzukhast No. 323 of 1910 was presentcd on.

~ the 12th September 1910. - The defendant then appemecL
“and contended that the Darkhast No. 119 of 1910 was

time-barred ; and that he being an agucultuust instal-
ments should be awarded if-the Darkhast was in time.

. The Court, without deciding the question of lilnjtéltiOJI,,
_ directed that the money due sliould bé paid by instal-

ments, the ﬁlst 1nst'11ment to be pfud on the 1oth April

1912. . |
- On the 26th Malch 1913 Rs 220 were pald to phmtlﬂf '
- The present Darkhast was ﬁled on the 19th Novem-

'bel 1915 to recover Rs 270-3-6, the mlcmce due undel

the decree.

The Subor dinate J udge held that the  Darkhast w‘w ‘
in time and divected execution to proceed on the ground

that the limitation per iod began to run from .the date

of the decree ag amended by the’ 01de1 in - Darkhast

No. 323 of 1910.-

On &ppeal‘ the District J udge 1evé1éed the decrece

and dismissed the Darkhast holding that the original ,

decree was dead on the 81st March 1910 and no pr oceed-
ings taken under Dfuklmst No. 323 of 1910 could revive
it in an. amended form : Shumbhoouath Shahea %
Guruchw n Lahzm(‘) ‘

' The plamtlff appealed to the ngh Comt

Y. N. Nadkarni, forthe appellant’:—1 qubmlt that
de executmg Court cmnot go-behind the order passed

. in the previous D‘lr]\ha%t of 12th ‘September 1910. In
‘that Darkhast the ]udgment debtor took the point of

limitation but as the execution was allowed, it is to be
presumed that the ol jection on the ground of limitation

~was overruled. Ifhe was aggrieved by that decision
he ought to havc appealed against that order. The

01del howevm ‘1ot being fxppcal( d ‘againgt w “3 finak
M (1880) 5 Cal. 804
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: ‘md cou]d not be challenoed in the present Dalkhast
Mungul Pershad Dickit v, Gr(,a Kant Lalire Chow-
“dhr'y®. - Moreover, in the present case the judgment-

~ debtor has acted upon the decree inasmuch as he hag

 made some payment subsequent to that order, He is,

~ therefore, also estopped from. disputing the ‘-&hult) _

: of that 01der in the present apphcatlon

“H. B. Gumasle for the respondent : :—The Daﬂ\hast.
—of 12th September 1910 being presented more than

- th;ee years after tlle previous Darkhast, the decree at .

~that date ought to-be considered as dead and ho subse-
“quent application can revive it. 'An) order to the
- contrary by the executing Comt is ultra vires. )

MacLEOD, C.J.:—In this case a demee was passed on.

the 18th February 1899 for Rs. 376 and costs in favomr

of the- plaintiff. The first Darkhast presented to
~the Court- was dismissed lor non-production of u

succession certificate on the 20th March 1907, There-
_after a Darkhast was filed on the 31st March 1910 which -

was dispoéed of on the 8th Septeniber 1910, and their

_anotlier Darkhast was presented on the 15th September ..

1910. ;The defendant then apj eared and colitended

" that the Darkbast of the 31st March 1910 was barred. .
Apparently the Court decided tlhat the Darkhast of the

12th September 1910 was in time, and.cirected that the
- money due should be paid by instalments, the first
instalment to be paid on the 1Iith April 1912, On the
v 96th March 1913, Rs. 220 were paid to plaintifl. The

‘present Darkhast was filed on the 19th November. 1915,

to “recover the DLalance due undel the deuu, , off
Rs. 2((‘3 () ) Lo

The first Comb direc ted execution to pwceed The

lower app(,llate Court reversed the order of the lower

Coalt and dismissed tl‘c Darkhast with- costs, on lhe
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. glound, as I take it; thajo the decree*was “dead on the

31st March 1910, and even although the further Dar-

khast was admitted thereafter, that would- not have"

the effect of reviving the decree, so that the Court "was’
entitled to consider the question in the present Dar-
khast, and come to the conclusion that no Darkhast'
ought to have been admitted after the 31st March 1910.
But we have been referred by the appelhnt’s pleqder
to the case of Mungul Pershad Dichit v. Grija Kant.

- Lahiri Chowdhry™, which was a case very similar

to the present case.  There a decree was passed in 1851,

- and thereafter, there were many applications and pro-
-, ceellings to enforce or keep in force the decree. . An
~ application was admitted on the 5th September 1874,

although the previous application was dated the 7ih’

August 1871, and,- therefore, the last application was

admitted more than three years after the previous one.
It was held by the lower Court that a decree once being "
dead no proceedings by means of an application outof
time could revive it, but their Lordships of the Privy
Council considered that that was nota correct argument,

‘and’ held that the order, although it may have been g

er roneously made, was nevertheless valid, unless revers-

~ed upon appeal. The result is that we must consider -

the order made on the Darkhast of the 12th September
1910 as valid, as it was not reversed on appeal, and
therefore, the present Darkhast is within time as the’
last instalment was paid by the defendant on the 26th -

‘March 1913. We, therefore, reverse the decree of the

lower appcllate Court and restore that of the trial:

~ Court, and direct that execution do proceed as prayed

for.. The respondent.must pay the costs of the. Dal-’
khast thloughout R
“Decree reversed.
I J.G. R
O (1881) L.R.8L A 123 . '
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