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Before Sir Norman Macleod X t C/uqf' Justwe and Zlfr Justzce Heaton

BUDH’\IAL KEVALOHAND AND ‘OTHERS, LEGAL’ REPRESENTATIVES OF
" THE DECFASED AMOLAKCHAND KEVALCHAND (omeAL PLAINTIFF),
APPELLANT v, RAMA vALAD YESU SA\IGLE AND" OTHERS - (ORIGINAL

DEFENDANTS) RESPONDE\'TS : ’

‘ﬂlortga_ge—Equzty of -rademption—D{ﬂ’erent ‘persons beé_omz‘ng interested in
fragments of equity of' redemption—DMortgagee ‘not- entitled to throw the

burden of entire mortgage debt on a portion of the morlgaged property.

The property in suit was mortgaged to plamtxtf Subsequent to the date
“of the mortgage, M and K purchased “the equity of redemption in half shares.

Plaintiff sued to recover the entire mortgage debt by sale of half of the ’

_mortgaged property in the hands of M without adding K as a party to the suit.
Held, that it was contrary to tho principles of equity that the plamh[‘f who-

by his own negligence had lost his remedy against the owner of half of the

equity of redemption, should seek to throw the whole burden of the mortgage:
on the owner of the other half. .

TImam Ali v. Baij Nath Ram Sahum followed : .
SECOND appeal agamst the decision of C. E. Palmer )

District Judge, Nasik, confirming the decree passed by: .

G. M. Pandit, Subordmate Judge at Sinnar.
Suit to recover mortgabe debt by sale of the mort-
gaged property PR . ' .
. The lands in suit were mortﬂaﬂed by Yesoo W‘\lad.
Hanmanta Sangle to phmtlfr"s assignors Chatrabhuj and-
-Gumanchand Marwaris, for Rs. 500 by a reglstered-
-deed, dated the 98th October 1870. :
‘21 In 1871, Yesoo sold the lands to Ramji S'xt,wa]l qnd»
Krishnaji Trimbak.’ :
 In 1883, Krishnaji Trlmbdk and Ramp Qatwans
-son sold the lands to Manaji Ganaji, father "of defend--
‘ant No. 5 and Ramp Bapuji Patil for Rs. 500. M‘ln‘t]

*Second Appeal No. 142 of 1913.
(0 (1906) 38 Cal. 613 at p. 621.
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and Ram]l Bapup were bhaubands -They lelded the ,

“lands in two equal portions between themselves. A

mowty of the lands belonging ‘to Manaji 1emfuned in fff
possession of his son Mahadu, defendant No. 5; while -

~ a half of the other moiety falhng to the share of Ramji

‘Bapuji was sold by his son Kashi to one Dada Kashi
" by asale- deed dated the 1th Ap111 1896. :

" In 1910, the plamtlff blought a suit to recover Rs. 000 :
for principal and Rs. 500 interest, in all Rs, 1,000 by
‘sale of the: plOpel ty mortgaged by . deceased - Yesu,
against Yesu’s -son -Rama (defendant No. 1), grandsons
~defendants Nos. 2 to 4-and Mahaduvalad Manaji, owner
of half of the equity of 1edempt10n as’ dleendanb No. o

Defendants Nos. 1 and 2 contended tlnt the lands
“were in possession of defendant No.5 ; and that they
were willing to pay the debt in' case the lands were
given lnto their possessmn '

Defendants Nos 3 and 4 did not appear. .

Defendant No. 5 contended that the lands were pur-
-chased by his father Manaji and Ramji Bapuji in May
1883 for Rs. 500 ; that a half portion thereof had been
‘in his possession as owner since then and that the
-other half remained with Ramji Bapuji’s heirs .who.
Wwere necessary parties to the su1t ; and that the cl‘ume

“was barred by limitation.

. The Subordmate Judge held that Ramji Bapuji’s
'helrs were necegsary parties to the suit and.that the-
. plaintiff could not throw the burden of the entire debt .
-on the property in the (possesswn ‘of defendant No. 5 :
Imam Ali v. Baif Nath Bam Sahu®, He deel reed that
.defendant ‘No. .5 do pay Rs. 250 and. mopmtlon‘tte‘
.costs of the, ; Plaintifl within six ‘months from the date
-of the dec1ee, and in default of payment the plamtlﬂi

- @ (1906) 33 Cal. 613.
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" do apply to the Court for an “order for sal‘e. under
; %ectaon 15 B of the Dekkhan A”l iculturists’ Relief Act,

as against the half share in the mortgaged’ property in
the possession of defendant No. 5.

“On appeal, the DlellCt Judge confumed the deo1ee
The phmtlff appealed to the High Court.-
" K. H. Kelkar, for the r1ppella~nt -——Subsequent to

the date of ‘the mortgage different persons had e~

come interested in different payments of the equity’

- has become  an owner of ofie fourth of the pro-
~ perty and the defendants are owners of the remain-
ing half. ' Dadu.Kashi and Kashi Ramp are not parties.
" tQ the suit and the claim against them is now barred..
. The property in their hands cannot be made liable to-

P

pay the mortgage amount, but the plaintiff can throw
tlie entire burden upon the portion of the property
which belongs to the defendants. Every part and

~parcel’ of t_he property-which is the subject of the mort-- .
gage is liable to pay the whole of the debt. The mort-
gage debt is one indivisible whole. Sgctions 58, 60, 81 -

and 82 of the Transfer of Pmpe1 ty Act referred to and
discussed. - : _

-D.C. Vzrkar for 1espondent No. 5 not called upon.

- MACLEOD, C. J.:—The plaintiff sued to recover-

‘Rs. 500 for principal and Rs. 500 for interest, in all

Rs. 1,000, by sale of the property mortgaged by the~
father of the 1st defendant and the grandfather of

- defendants Nos. 2 to 4 to plaintiff’s assignors Chatrabhuj

and Gumanchand Marwaris on the 28th October 1870
It appears that the equity -of redemption was sold in
1883 to the father of defendant No.5 and another. Those
two purchasers separated.  Half the equity of ledcmp-.

tioncame tothe sthdefendant, one-fourth to Kashi Ramji
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and one-fourth to Dad‘m K‘l%hl by sale from Kaﬂn R'unu.

" Kashi Ramji and Pada Kashi ought to-have been made

parties to the suit under Order XX XIV, Ralel, of the Civil

© Procedare Code, but the plaintiff refused to make them

parties, because as.a matter of fact his claim against:
‘thent had become time-barred. He now seeks to-throw

“the whole burden of the- mortgage on half the proverty,

the’ e~1111ty of redemption in which -came to defendant -
No:'5. An exactly similar case arose in. Imam Al v. Baij
‘Nath Ram Sahu®. Their Lmds‘nps there.remarked :

S« In thu case before us, all the properties compused in -

the mortouffe are liable for the satisfaction of the ~debt”

~and after different persons have become interested in
~d1fforpnt fragments of the equity of redemption, the -
plopertles continue to be so liable;.and all that the

.owner of any portion of the equity of redemptlon is
legitimately entitled to ask is that not more than a-

_ rateable part of the mortgage debt should be thrown '

upon the propesty=in his hands. - This is m'mifestly
]u%t and the mortgagees - cannot claim to throw the
entire burden upon a portion of the mortgaged pre--.
‘mises, because by reason of their own laches, they
“have lost their remedy as against the remainder.”

This is what las happenedf in this case, and it is
manifestly contrary to the principles of equity that the

Cplaintiff, who by his own negligence had lost his

remedy against the owner of half the equity of redemp-
.tion, should seek to throw the whole -burden of the -

“mortgage on the owner of the other half. In onr opi--
“:nion, therefore, the appeal fails and must be dismissed
. “with costs. - ’ '

Decree confirmed.
k S d. G.~ R.

M.(1908) 33 Cal. 613 at p, 621,
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