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my mind as to how this questmn of a streeta ever Wa8~
raised. I suppose something was assumed by both
parties before the District Judge that is not assumed

heve. T thmk therefore, the appeal must be. auowed?

as pxoposed
Decree reversed...

J. G.R.

APPELLATE CIVIL.

Befo}é Mr.v.fustz'ce Shak and 3fr. Justice anward.

SADASHIV RAMCHANURA DATAR. anp ANOTHER (OBIGINAL DEFENDANTS),. ’

AI’IELLANTS‘U TRIMBAK KESHAV VAZE (ORXGINAL PLAXNTIFF), Rms—
PONDEXT.® LT . Dl
Civil Proced’wre "Clode ( Act X7 V of 1882}, section 443~ Decree in terms of

award-—Decrze passed by consent of minor's mother—Mother not appomted

guardaan ad litem—Decree not bmdmg on the minor.

In 1896, the plaintiff’s father mortgaged his house to defendant No. 1 for.
Rs. 1,000. After his death, his wxdow. on behalf of her minor son ( plamtxﬂ‘:),
referred the mortgage claim to arbitration. The arbitrators settled the claim
at Rs. 1, 200 Defendant No. 1 applied to the Courtfor a decree in terms. off
the award ; and the widow having consented a decree was .passed. 1o
execution of the decree the house was put up tp sale and purchased by

- defendant No. 1 for Rs. 1,700. Tie plaintiff attained ma]orlty m September

1911 and sued in August 1212 for a declaration that the decree was null and
¥id, and for taking accounts of the mortgage of 1896 under the provisions of
the Dekkhan Agriculturists’ Rehef Act (XVII of 1879). e alleged that the
"I.I‘bltratOI‘S in taking accounts did not give him the beneﬁt of the Dekkhan-

.Agncu]tunsts Relief Act,, ‘and that in the Court proceedings that followed o
i'the' award no_ guardian was appointed for him ; apd that at the Ceurt sale

ihe house was sold at an undervalue :—

Held, that masmuch as the plaintiff’s mtercst had not been duly protected

‘ the "absence of 4 guard:an ad litem in the Court proceedmgs of 1301 vendered,,

the decree null and void tinder section 44"1 of the Civil Procedure Code of 1882

Helrl therefore that the plaintiff was entitled to aocounts of the mortgage
of 1896 under the provisions of the Dekkhan Agriculturists’ Rehef Act, 1879. :

* Secon Appeal No, 709 of 1917,
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SECO\ID appeal from the decision of R. B. Milne,

Ase1stant Judge of Poona, varying the decree passed by

R. B. Gupte, Joint Subordinate J udge at Poona. -
~ Suit for.declaration and accounts, '

- In 1896, the plaintif’s father mortgaged his house for
Rs. 1,000 to defendant No. 1. :

The pla1nt1ff’s father died in 1899, Ieavmg h1m
- surviving a widow and a son (plaintiff).

In 1901, the plamtlﬂ’s mother and defendant No.1'

referred the mortgage claim to arbitration. The arbi-

“trators took accounts and found that the plaintiff’s
mother was liable to- pay Rs. 1,000 for principal and
‘Rs. 200 for interest and made an award on the 4th May
1901, :

" On the 12th June 1901, defendant No. 1 applied to the

- Court for a decree in terms of the award. The next day -
the plaintiff’s mother presented an application to the '

' Court signifying her consent to the decree being passed.
Neither the procedure prescribed by section 443 nor
that laid down by section 462 of the Civil Procedure
Code, of 1882 was followed. - The Court eventually
- passed on the 19th June 1901 a decree in terms of the
awa.rd

In executmn of the decree the house was put up td‘
sale and purchased by defendant No. 1 for Rs. 1 700 in

November 1902.

The plmnt\ff attained m'x]omty in November 1911 and
on the 10th August 1912 filed the present suit to obtain
-a declaration that the decree was null’and void, and to
have accounts taken of the mortgage of 1896 under“the
provisions of -the Dekkhan Agrlcultuusts Relief Acty
1879. He alleged that the arbitration proceedings were
bad as plaintiff’s mother was coerced to them by undue

influence ; that the decree was void ag; plalntlff who wasg,
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019, a minor was not properly represented in the Court
———= proceedings ; and that the Court sale was ineffectual as
sﬁ):;mv defendarnit had purchased the house frandulently for a
_caaNDRA  grossly madequate prlce
TRIMBAR e trial Court was of opinion that the award -was

- KEsHAy.
' ineffectual as the accounts were not properly taken ;

and that the decree was void as the procedure required
",by sections 433 and 462 of the Civil Procedure Code was
not followed. The Court therefore held that both the
“award and the decree were null and void. It took
accbunts of the mortgage of 1896 under the provisions
of the Dekkhan Agrlcultullsts_ Relief Actand found -
that Rs. 1,700 were due.. The amount was directed to be -
: pald in annual mstalments of Rs. 400 each.

- On appeal the lower appellate Court also came to the -
concliision that the decree and the sale in pursuance
there&‘ were inoperative.. The accounts were taken -
afresh and Rs. 1,425-13-9 was found due which sum Wasf
made payable in five equal annual instalments.

The defendants appealed to the High Court

Jayakar with V. V. Bhadka:mkar, for the appel-".
lant:—~The award accepted by the plaintitf’s mother asthe
“guardian of the minor plaintiff and thesale in execution
softherdecree thereunder cannot be set aside unless fraud
“‘wagrproved. No undue influence or fraud in the award
proceedmgs or sale has been proved. The decree in
“terms of the award was obtained on the 19th June’1901..
*An apphcatlon to execute the decree was filed on the
19th Décember’ 1901. The plaintiff’s mother applied for
the stay of proceedmws offering to pay up the decretal
amount oir 17th of- March 1902; the ‘application was
granted but the mother did not pay up the amount ad-
the sale was heldin- November 1902. It would, therefore,

. be 1nequ1tab1e ta sét aside the sale at the plaintiff’s
. metance aftér so many years. The fact that the mother -
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*took every precautlon must non-sult the plaintiff. The

fact that the arbitrator did. not allow any Ainstalments -
- --SADASHIV

“to the plaintiff is only a coincidence. As there was no

fraud or collusion the parties should abide by the

_arbxtrator 8 dec1s10n see Balaji v. Ncma“’ -

As regards the appomtment of a guardlan by the
Court, I submit, first, that there is nothing to show
that there was not such an appointment ; no point of
this has been made by the plaintiff in the plaint. Even
if that be so, it is only an irregularity which does not
‘vitiate the proceedings under the circumstances of this
case : see Walian v. Banke Behari Pershad Singh® ;
. Vithaldas v. Dattaram® ; s Mahadev Balkrzshna Kelkar
V. Krishnabai®,

, Patwardhan with V D: Lzma ye, for. the respond-
-ents:—There is a finding, in this case, recorded by both
- the lower Courts that the réference to the arbitration
was not for the benefit of the minorand as" the finding
of facts is binding on this Court, the award and the
~execution proceedings thereunder are nghtly seb

aside. :

" " There was no appointment of the mother as a guard-

jan for the suit. This defect is not only an 111enulauty
“.but makes the whole proceedings illegal and void see
: 'Partab Smgh v. Bhabuti Singh.®

Further when an apphcatlon was made to file the -
“award and the mother appealed and consented . without
-any ob]ectlon to get a decree the transaction amounted
to an agreement within the meaning of Order XXXII,-
" Rule 7 of theé Cnnl Procedure Code:and sanction is

necessary of the Court for. such an agreemegt In the

- ™ (1903) 27 Bom. 287 at p. 291 . ® (1901) 26 Bom. 298»
- (1903) 30 Cal. 1021. . Ry -0 (1896)PJ 609. -

B (1913) L K 4O . A.'182,,,
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- present case no’ sanctmn was taken as reqmred by law’

and therefore these proceedmgs were void and the sale -

~thereunder cannot bind the plaintiff : see Hanmantmm ‘
’Radhakzson v. Shwnarayanm : '

Bhadkamkar, in reply: :—As no fraud is proved in the :

~ arbitration proceedings and as that is a finding arrived

at by both the lower Courts, the award, the decree and ,

' 'the sale thereunder should not be set as1de

SHAH, J.:—The facts thh have given rise to th1s

| second appeal are these o 4

The father of the ‘present pIa1nt1ff mor tgaged the

- house in suit on the 4th of December 1896 to defendant -

No.1 for Rs. 1,000 with interest at 6 per cent,. The
plaintifP’s father died in 1899 leaving a son, the present -
plaintiff, and a widow the plaintif’s mother. In 1901
the mortgage claim was referred to arbitration by thé
defendant No. 1 and the mother of the plaintiff who -
was then a minor. An award was made in'May 1901
under which the minor represented by his mother was

+to pay Rs. 1,000 and Rs. 200 and odd as interest with

further interest at 6 per cent. on the principal within |

‘one month and the property was to be sold in case the

money was not paid within the time specified. The

‘present defendant No. 1 applied to the Court on the 12th .

of June 1901 to have a decree in terms.of . the award
and the present plamtlff’s mother filed a statement .
‘on the 13th of June 1901 in which she consented to a -
_decree being passed in terms of the award and stated
“that she had no objection to the award being filed in
Ooui’t She appeared through a pleader. - A decree was
accordmgly passed in terms of the award on the 19th
of June 1901. In execution of the decree the house was
gold in November 1902 and purchased by- the present -
defendant No. 1 for Rs. 1,700. '
' (I) (1918) 43 Bom. 258 atp 269,
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On the 10th of August 1912 the plfuntlﬁ after - ‘attain- -
ing  majority filed "the present suit to set aside the.
decree passed in terms of the' award. The defendaunts -

contested the suit and several issues were raised re-
presenting the r1va1 contentlons between the pa1 ties.

The trial Court on a cons1deranon of the evidence
found that the plaintiff was not bound by the decree
~on the award, nor by the sale in execution of that

“decree and.that he was entitled to the relief on the.

footing of the original mortgage of 1896. The accounts
were taken under the Dekkhan Agriculturists’ Relief
“Act as the plaintiff was an agriculturist, and a decree
“was passed in respect of the amount that was found
due to the mortgagees on the mortgage. .

. The defendants appealed to the District Court of

_Poona, and the learned Assistant Judge has affirmed the
decision of the trial Court on the main point that the
'plaintiff was not bound by the decree on the award
and subject to a certain variation in the amount p'ay-
able to the mortgagees has upheld the decree of the
trial Court. :

The defendants. hfwe appealed to this Gourt and b is
‘urged on their behalf that the decree is binding - uppn
the present plaintiff. It is urged that it was open ;to
" the mother as the natural gnardian of the plaintiff to
- refer the matter to an arbitration and that as neither
. fraud nor undue influence is proved, the award must
be taken to be binding upon the parties. It is 'alsov

urged that though there may have been some irregula-

rity in the procecdings.to file the award in Court in so

- far as no formal order was made appointing the mother

as the guardian of her minor son, under the circum-
stances it must be taken to be a mere irregularity,
which has not in any way pre]udlced the _interests , of
. the minor,

1919,
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1019, It is conceded -before us that apart from this objec-
— ~ tion relating to the decree on the award there is no
CSPASIY - farther objection to the decree as passed by :the lower

- tcuanpra gppellate Court ; that is, if the plaintiff is entitled to

:'f»-.»"fk;vﬁ.BAk have relief on the footing of the mortgage of 1896

Kusuav.  without any reference to the award proceedm‘os the
decree now under appeal is not open to any objection.
‘The principal question, therefore, is whether the lower
Courts are right in holding that the _decree in terms
of the award is not bindiag upon the minor ‘and -that

it is hable to be set.a3ide at his instance.

b’ has been urged in support of the view taken by
the lower Courts that there was no appointment of a -
guardun as required by section 413 of the Code of 1882
~and thatall the proceedmds which resulted in the
decree and the sale of the property are null and void, .
and further that under section 462 of the» Code of 1882
"corresponding to Order XX XII, Rule 7 of the present
Codle the leave of the Court for filing the award was
necessary and that in the absence of such leave the
~decree based on the award is V01dable ‘ab the instance
,of‘ the minor. :

The lower appella,te Oourt has found thmt in the
prdsent case there has been a serious prejudice to the
tminor, as he has been deprived effectively of the
‘bsaeft of the provisions of the Dokkhan Agriculturists’.
‘Relief Act, as the full amount was found payable by
him witheat takmrr any acconnt under the Dekkhan’
Agriculturists’ Relief Act, as no m:,talments We1e‘
allowed and as the time fixed for the paymsnt of the
whole sam was only one month. The lower -appellate
Court has not gone into the question of the wvaluation
of the house and has not expressed any opinion on the
finding recorded by the trial Court that. the houqe Was

win fact sold for nearly half the amount of its real
market value.
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I shall first’deal with the point relabmfr to the
irregularity in the proceedings mwmted by the preseut
defenda,ntq on the award arising in consequ(,n(,e of no
appomtment of a guardian for the minor defendant
~having been made in those proceedings. It is “clear

that under sectlon 443 of the Code then in force it was -

~incumbent upan the Court to appoint a proper person

to be the guardian for the minor defendant in those
proceedings which under the provisions of the Code’

‘were to be treated as a suit. -All the papers- ‘connegped
~with those proceedings are before the Court ; and 1& is
'iéclear from those- papers—and that is the concluawnw»
_reached by the lower appellate Court—that as required
- by section 443 no appointment of the mother or - any
other person as the guardian of the minor defendant
 was made. The question is as to the effect of this
‘omlssnon to appoint a gaardian. Waien dae regard is

had to all the circawnstances connected with these.

proceedmgs, it is difficult to avoid the inference tliud
the minor’s intevests were not protected. - The appear:
ance of the mother as soon as the apphcat;lon foy a
decree in terms of the award was prasented Lhrouh‘h W
‘pleader, who is now stated by the mother to have Qe\en"
selected for her by the present defendant No. I, and
her consenting to a decree being passed in terms of the
-award are circumstances of some suspicion. Wheil we
have due regard to the terms of the award, and the
‘subsequent result of the decree, namely, a sale for an
undervalue in favour of the defendants, the conclusion
of the lower appellate Court that the minor’s interest
had not been duly protected must be accepted. The'

inference is clear that the minor was not effectively. '

represented in the proceedm% initiated by the present
defendants in 1901 and that the decree passed in those,

proceedings on the award and the subsequent proceed- .

ings in execution resulting in the sale of the property

1919,
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in Tav“our of the deféndant No. 1 must all be' treated as’

—— - null and‘vmdf!
BApAsHIVE

-

" - *

’ It is J;xot neces:a.ry to- §ef_er to all the dec1s1ons Whlch

"have been c1ted in the course of the argument: but I

may refér to ‘the' case of Partab Singh v. Bhabutz
SinghW- as supportmg the above  conclusion. .. The

appellants have relied upon the de01s1on in Mussdm-

- mat Bibi Walian v. Banke Behari Pershad, Smgh(”
“*but the ratio decidendi seeriis to me to be agamst ‘the
‘appellants‘ Their Lordships clearly point out in that

“casé that it is _obligatory upon the Courts to comply

with the prov1s1ons of section 443, and the 1rregular1ty
in that case. was condoned -on the ground that on the
parmcu}ar facts, the minor was held to have been

‘effectlvely rep1esented

. In the present case the ‘question whether the omis-:

sion on the part of the Court to comply: with the pro-

*“visions of section 443 should be condoned on a similar

ground or not is a matter which must-be decided with-
reference to the facts of this case. Both'the Courts have
taken the view on the facts against the defendants, and

it seems to me that the conclusion reached by the lovvep_

Courts on this point is right.

In view of this conclusion it is not necessary to con-
sider the further question which has been argned-at
some length in this appeal as to whether -the leave of
the Court under section 462 was necessary to give

“effect to the eonsent of the mother that a decree must

be passed in terms of the award. ThlS question
involves the consideration of the point as to whether
when the mother appeared through a pleader on the
13th of June 1901 and gave her consent to a decree

.bemg passed in terms of the award she acted in pursu-

ance of any agreement between her and the defendant

. @ (1913) L. R. 40 L, A, 182. @903 L R3O, A, 182,
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No.lor not. - If the facts could reasonably ¢ glve tise'to

"the inference that there was such an agreement“between

the -parties, no doubt the prov1smnsﬂ of section 462
~would apply and the absence of any. leave of th§ Court ~
for such an agreement with reference, to- the suit. to file

the award in Court Would entitle the m1nor on attain- -

ing the age of ma]orlty to avoid the . decree. - Whether-
there was such . an ‘agreement between the plaintiff’s
mother and the defendant No. 1 is really a question of.
fact. Tt is ‘urged for the plaintiff that the facts justify.
"an inference as to such an agreement between' lns
. mother and the defendant No. 1 and that the de0151on~
in, Mahadev Balkrishna Kelkar v. " Krishnabai® sup-
ports their contention. On the other hand it is arged.
‘that apart from the agreement to refer the matter to an
arbitration, there is no further agreement with “refer-
“ence to the suit to file an award in Court and Mr.
Jayakar has relied upon the recent decision of the Fuil.
" Bench in Hanmantram Radhakison v, Shivnaraydn®;
1t is not necessary ‘to pursue this point or to. discuss
the cases which have been cited with reference to the
applicability of’ sectlon -462. to facts such -as we have
in this case. : ' '

" The appeal. 'therefme fails a.nd the decreé of the
1lower 'Lppellate Court is conﬁrmed with costs. -

“The er oss-ob]ectlons which are not presqed are dlS-
missed with costs. ‘

" HAYWARD J.:—T agree. An arbitration can be entered -
into on behalfofa minor by his natural guardian provided
it is for his benefit or reasonable and proper for the pro-

- tection of his p1ope1 ty, but the award would not be bind-
“ing on him if that were not the case. The question of its .

_binding effect could-of course be decided in subsequent
proceedings in which the minor wasproperly represented-

by his guardian. Such “proceedings wonld include
T (1896) P.J. 609 7 - @ (1918) 43 Bom. 258,
ILR3-—10 :

Ce19:

SADASHIV ;
Ram-,
" CHANDRA -

:v. . .

TBIMkAI
‘KESHAV."



SADASHIV.
~Ram- -
CHANDEA -,

Y,

2127 INDIAN LAW REPORTS [VOL XL[V

those taken foz ﬁlmg the: award 1)ecanse the Juusdlc-
tion to file it would depend upon the question whether

“or not the award had been: based upon due authority.
- given on behalf of the minor by his natural guardian.

P;;nmmx" "It was held that that was a question. to be decided
XESHAV: -

in such proceedlngs in decisions on section 526 of
the old Civil Procedure Code and the substance - of
those dec1a10ns has been 1ncorpomted in the opening

. words “ where the Court is satisfied that the matter has
- been rsferred to arbitration * of section 21 of the Seco..d’
- Seh dule of the present Civil Procedure- Code. Where .
~the questlon of the legality of the réference is not taken .
_ins7ch ‘proceedings the ordmary infefence would be .

that it was held to have been legal, so that -here ‘where .
thelega'ity was not called in question, the point to be
considered Would be Whether the minor was duly
represanted in the proceedings by his natural guard_lan, :
i.e, in the proceedings taken to file the award. Now a

~ minor would not “ordinarily be properly represented_
- unless his guardian was formerly appointed as such by

the Court. But on the other hand where the guardian -
was tac1t1y accepted throughout the proceedings as a
‘proper person represen iting the minor and where. the
irregalarity of not formfmlly makmg the appointment:
in writing had not aﬂ’ected the merits, then no doubt
the minor would be held to have been duly represented

- by his guardian by reason of the provisions of sec-'

tion 578 of the’ old Procedure Code which is now -
scction 99 of the present Code. So that the real ques-

‘tmn in my opinion has been 1educed to this whether.

the minor was or was not prej adiced by the irr egulamty :

. of his nataral gu‘trdlan his mother, not. havmg been

formally _appomted by the Court. It hagbeen definitely

' _hel(l that there was prejudice by the first appeal Court -
-and it seems to me difficult for us to say that that find-

1ng is WronO' in view of the several mrcumqtances Whlch,;
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were ‘brought to llrrht It was thus fou_nd that the

~ordinary procednre for settling the dispute between the
parties” would have been one in which the  ‘whole

" “history of past tﬂmn\bacmonsWould have been inquired

“into under the provisions of the Dekkhan AgliCultlilists

Relief Act and that in place of this mdmary procedure .

. the specml procedure was adopted of referring the matter '

" tothe sole ar bitration of an arbitrator specially selected”
by the minor’s opponents. It was primua facie not for-

the-benefit of the minor to substitute this special proce-

- ‘dure before the specml Judge chosen by his opponents,

within one month instead of the six months which
would have been the least allowed by the oxdinary -
‘pmcedme qu1te apart from the question whether

3

and this prima facie conclusion was proved to have
been correct by the subsequent result. The award was -
for the Whole amount claimed and ordered it to Le paid

instalments could not hcwe been granted under the
provisiens of the Dekkhan Agriculturists’ Relief -Act.

Then the sale thqt‘lesulted was far from satmhcto;y.'

The property was sold for Rs. 1,700 and was bought by

.the minor’s opponents. The real value would appeur
‘to have:been anything from Rs. 2,500 to Rs. 3,500.
‘These latter facts were elicited at the trial thongh they

have not been refetred to in -the judgment of the first
appeal Court. ~-It seems to me that that is suflicient to
justify us in-holding that the irregularity of not form-

. ally deciding whether the minor’s natural gumfdi__an,

hiis mother, was or was not a proper person to represent

him in the proceedings did affect the merits. . It would

seem to me that this cucumstance tends stlonﬂ]\ to

show that the irregulavity did most certainly affect the
‘merits and pvle]‘udlce the minor. If the question lnd

heen (,al'cfully consicdered as it ought to have been,”
there is every plobablllt\' that some other gudldmu :
would have been appointed smh as the. Nazir 01 the

'. ILR4-1
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_‘-Court, who' would ha,ve full y epquu"‘d 1nto ‘the cu'cum-
“gtances of the arbitration.: It seems to me that on this

ground we- ought to ummld the decree of the ﬁrst‘

, . appt,al Gourt

1t is not necebsary in theae circumstances to cons1de1'

the. other question argued before us; that is to say,

thther there was an aareement between the minor’s
natural guardian, his mother, and the. minor’s oppo-

‘nents that the award should be ﬁled without objection
in-Court. If there had been any such formal agree-
~ment, then no doubt it would have been necessary to

have obtained ‘the formal sanctlon of the Court. Bub

it is not necessary.here to discuss that matter further a

upon the other ground it seems to -me. clear that we

“ought to uphold the decree of the first appeal Gom- ‘

and dismiss this appeal wﬂsh costs.

- Decree conﬁrmed
.’ R R
APPELLATE 01V1L.'

Before mr Baszl Scott K., Chief Justice and Mr. Justzcc
. Batckelor.

H! A’I‘“ lSI\'G J EFBHAI BARIA AND oTHERS (ORIGINAL DEwNnANTq). Arrg-

LLaxrs 7. KUBER JETHA PATIL Axp oTmEss (om(;mAL PLAmes) :
- ResroxpExTS.® . . :

" Land Rereine Code (Bombay Act V of 1879), section 135 . ——Recm-d-of"—

Rights, entvies -in—Presumption of correctness— Retrospective effect.

,e . : : . : : )
The provisions of section 135J of the Bombay Land Revenue Code, 1879,

- are ot re hospectwe with regard to eutneq which for the pitrpose s of determiu-
ing the rights of the partles were until after the year 1913 iunocuous,

St

APPEAL fr om an order passed by R S. Broomfield,

" J oint Judge at Ahmedabad, reversing the decree, passed

by and remanding the suit to I D Munim, Subm dmate
J udﬂe a.t Godhra.

Appeal No. 54 of 1916 from Order
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