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I Would therefore dlsmlss the appeal and conﬁrm

;the decree of the lower appellate Court with .costs.

" HAYWARD J.:—I concur.

Decree confirmed.
R.R. -

" APPELLATE CIVIL.

- Before Sir Norman Macleod, Kt.,\rChi'qf Justice and Mr. Justice Heaton. )
NARHARI HARI VAIDYA; MINCR, "BY - HIS .GUARDIAN, THE DepuTy NAZIR,.
- District CourT, NASIK (ORIGINAL PLAINTIFF), APPELLANT v. AMBABAL

koM BALKRISHNA SAUSARIKAR AND OTHERS (ORIGII\AL Dnrxmmms),
Rx*spoNDENTEs”

I

Indian Emdanca Aci (I of 1872), sectwn 32—Admzsszon o evzdence—v
Erroneous omission to ob;ect to’ the admission of evulence—Relevancy of -
cvzdence ' -

.

Plaintiff sued to recover pessession' of a liouse. The defendants contende&

" that their deceased father had spent a certain amount of money for the

completion of the house and for the purpose of proving this relied upon their -
father's will and a memo. of expenses prepared by him. In the lower Courts - -

-no objection was taken to the admission of the will ‘and the memo. as evidence.-

In second appeal, it was contended that the evidence was inadmissible :

Held, upholdm" the contention, that neither the will nor the memo. was-
admissible in evidence under section 32 of the “Evidence Act 1872 ; the erron- -

eouy omission before the lower Courts to object to the admission of evidence - .
* did not make that evidence relevant..

. Miller v. Babu Hadho Das®, relied on,
SECOND appeal against the decision of R. B. Gogte

> “First Class Subordinate Judge, A. P., at Nasﬂc, ‘confirme-

"ing the decree passed by D. M. Mehta, Joint Second‘

Class Subordinate J udge at mek
Suit to recover posseqsmn. ‘

¥ Second Appeal No 756 of 1917.°
M (1896) L. R. 23 L. A. 106.
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The plaintiff sued to recover poqsessmn of the plaint - - 1919 . |

ploperty, Rs. 330-8-0 for arrears of rent, future rent  —_
NAruaRE:

- at Rs. 10 per month till possession, alleging that the ‘Hanr -
‘ plam_t‘properﬁy was - the ancestral property -of the v-

* AMBaABAL,

- plaintiff ; that it was almost completely built by his
father Hari ; that at the time of Hari’s death, building ‘
- haterials to the extent of Rs. 800 were left ; that Hari
- died on the 16th July 1904 ; that after Hari’s death the,
~ affairs of the minor plaintiff were looked after by -
other persons; that Annaji, the deceased father of the
defendants undertook to complete the plaint house on
condition that the building materials were to be used’;
- ~that the house was tobe keptin repairs out of rent; that
" Annaji incurred expense of Rs. 100 to 150 in completing
~the house ; that Anraji died on the 11th September
1912 and though the plaintiff demanded 1)0ssessmn,
possesmn was not delivered. Hence the suit.

‘The defendants contended that there were no house
materials 1eft when the plaintifl’s father died ; that at the
cost of Rs..730 Annaji finished the plaint house at the
1nstance of the Panchas; and that the house was to be
given to- the plaintiff on Rs. 730 bemﬂ paid by him.

~ Before the Subordinate Judge, the defendants relied

“upon'a will of Annaji and a memo. of expenses prepared
by him for the purpose of showing that Rs. 730.were
“gpent in completing the plaint house. The Subordinate
Judge held that the memo. was a useless piece of evi~ -

" dence and there was nothing to support the¥version of -
the defendants that Rs. 730 were spent on the plaint
house save the mention made in the will. He decreed

" that the defendants do put the plaintiff in possession of
the plaint property ; that the -defendants should pay to
the plaintiff Rs. 110-8-0 and. interest on Rs. 110-8-0at
6 per cent. per annum from” the date of the decree till

~ satisfaction and that the defendants should pay rent at,
Rs 6 } per mensem to the plamhﬂf from the institution
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’ W1t11 costs
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~of the suit till the happenmg of any one of the three;,

‘events spemﬁed in Order XX, Rule 12 (1) (¢), Civil Pro~"
dure Code, 1908.

On appeal the First Class Sub01d1nate Judge AP,
1ely1ng on the will of Annaji and the memo. ‘of ex-"
penses directed that the plaintiff should recover posses-
sion of the house on paymeiit of Rs. 664-0-0 to the
‘ defendants ‘

"The plamtlff appealed to the High Court

..D. 8. Var de, for the appellant :—The question 1n the;'
suit is what was the amount . spent by Anna]1 in
;completmg the bu11d1n0' The lower appellate Court
relies upon the statement in. Annaji’s will and the
~memo. of accounts and holds that Rs: 730 were spent,
but the will and the memo. are 1nadm1531b1e The
statement in the will is-not against the pecuniary or’
proprietory interest of Annaji, nor is the memo. proved
to have been made in the ordinary course of business. E

- The appellate Court’s finding cannot be accepted. 'l‘he“

trial Court excluded the will and the memo. from con-'
gideration. Its decree 1s correct and should be restored

3

" D. C. Virkar, f01 the respondent —-The ob]ectlon as
to the inadmissibility of the will and the memo. was not-
taken in any of the Courts below and cannot be taken for
the first tirge in second appeal : see Shahzadi Begam
v. Secretary of State for India® ; Rany Pudmavati v.
Baboo Doolar -Sing.® The case of Miller v: Babu
Madho Das®. refers to the adniission without-objection
of wholly irrelevant -evidence. The statement -in:
the will is admissible. It is against- the pecuniary

- or proprletory interest of Annaji. It says ¢ ~when
- Narhari pays up’ this amount (1e Rs. 730) the sald

@) (1907) 34 Cal. 1059. * S ® (1847) ¢ Moo. L. A 259,
@ (1896) L.R.23 L A. 106..
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“house iis to be delivered back into hisqﬁo‘ésession;
Narhari on attaining majority should pay this sum to

e or to my heirs under the will and take possession of-
the same.” Annaji here admits ownership of Narhari

subject to the condition on the fulfilment of which he

was to get possession. The memo. is prepared in the
~ordinary course of business. Annaji being a v111age‘_'
~Joshi could not be expected to have kept account books -

like those of a money-lender .The case should be sent -

~down for a fresh finding.

"MACLEOD, C. J.:—The plaintiff sued to recover posses-
~sion of the plaint property, Rs. 330-8-0for arrears of rent,
and future rent at Rs. 10 per month until - possession,
alleging that the property was ancestral property of the

plaintiff ; that it was. almost completely built by his

father Hari ; thdt at the time of Hari’s death building
-materials to the extent of Rs. 800, were left; that Hari
«died on the 16th July 1904 ; that after Hari’s death the
,aﬂaus 0"the minor plaintiff were looked after by other
persons ; ‘that Annaji, the deceased father of the
.defendants, undertook to complete the plaint house on

«condition that the building materials were to be used ;

that the house was to be kept in repairs out of rent ;
that Annaji ineurred expense to Lhe extent of Rs. 100 to
150 in completing the house ; that after’ Ann'ql s death’

iin 1912 although plaintifi’s guardian demanded posses-.

.sion, possessmn was not dehveled

The trial Court decxeed that the defendants should
put the plaintiff in possession of the phmt property ;
-that the defendants should pay to the plaintiff Rs.110-8-0

.and interest on Rs. 110-8-0 at 6 per cent. per annum-

from the date of decree till satisfaction, and that the

~defendants should pay rent at Rs. 6 per mensem to the’

~plaintiff from institution of the suit till the happening

ifirst of any one of t/h'e_ three- events mentioned in

ILR3—8

1919.
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Order XX, Rule 12 (1) (c) of the 01v11 Procedure Code.:

* On appeal the lower appellate Court directed that the-:
" plaintiff should recover possession of the house on pay-

ment of Rs. 664-0-0 to the’ defendants

The main question in the suitis what was the amoﬁnf,’?

_ spent: by Annaji, the father of the defendants, in

~ completing the building ? The defendants said that the-
‘aniount was Rs. 730, and they relied upon Annaji’s “will®
and a memo. of expenses prepared by Annaji which:
‘showed. that Annaji had spent that amount. It does’

-not appear that any objection was taken in the trial
- Court to the admission - of the will and the memo. as.
: fev1dence The trial Judge held that the memo. wasa

useless piece of ev1dence - "There was. nothing to-

“support the version-of the defendants that Rs. 730 Were~
“spent on the plaint house save the mention made in the:
- will, and apparently the trial Judge did not rely upon:.

the statement in the will.

~ In appeal agaih it:does; not seen'l"to have been argued.

‘that the will and the memo. were inadmissible in evi--

dence.. The learned Subordinate Judge said that

- Annaji’s relationship- with plaintiff and Annaji’s
~ willingness to- complete the house at the request of the- -

Panchas led him to say that Annaji would not name a.,

~bogus sum . in his will.. The memo. was c'fuefully"
~ examined by him’ ’Whl(,h showed that all the items.
except the two items of Rs. 38-8-0 and Rs. 27-8-0 were.

spent on the repairs of the house, and after taking an

_faccount he came to the conclusion that the plaintiff was.

to pay Rs. 661 to the de:[endants

It has now been urged befow us in second appeal‘

) that neither the will nor the memo. was admissible.
- under section 32 of the Evidence Act, and it seems qmte,

clear to us that that contention isa sound one, as the
statement in Annaji’s will that he had spent Rs. 730 in. |
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,effectmg the 1epaus of - the house is not a statement-

‘made by him, was made in the ordinary course of
business, The ch1sl‘1tme has provided that statements
‘made by deceased persons shall only be admissible in:
: evidence when certain conditions are fulfilled. We are
satisfied that neither "the -will nor the memo. are
admissible under. section 32 of the Bvidence Act. But
‘it has been argued that in second appeal we should. not
-congider theadmissibility of this evidence as no objection-
was taken to its admission in either of the lower Courts.
At first sight that seems a reasonable pr0pos1t10n, as if’
pleaders in the lower Courts do not take objections to
the admission of evidence, then the Judges in the lower
Courts do not consider whether it is admissible or not,
‘and we do not have the advantmge of their opinion on -
‘that question. But it has been laid down by the Privy
. Coundcil in Miller v. Babu Madho Das®; that the-
erroneous omission-before the lower Courts to object to
the admission of evidence does not make that evidence-

. velevant, and, therefore; . their Lordships in the appeal

‘before them laid down that they must, as the High

‘Court _6ught to havé done, entirely disregard that evi-

‘dence. - Following that decision, we must in this .
appeal entirely disregard the will and the memo. The -

result follows that they are not evidence, and that they
. cannot be relied - upon to prove what Annaji spent on.
“this house. ~ In our opinion, therefore, the appeal must.
“succeed and the decree of tlie trial- Court be restored..

The defendants must-pay the plaintiff’s costs in this
»00111(3 and in the lowe1 appellate Court. '

Dccree reversed
‘ J.G.R.
@ (1896) L: R 23 T A. 106. . .

1010,
‘Inade against the . pecuniary or proprietory interest of =
Annaji, nor can.it- be said that the memo. said to be:

NARHARE.
Harr

’ N
AMBABAL.
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