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quore Mr Justice Shak and Mr. Justice: l{ayzmrd

DHARMA LAKSHMAN GIIARAT ( orievar DErENDANT ), A!’I’ELLA‘U ..

SAKHARAM RAMJIRAO DESHMUKH (oR1GINAL vamn), RESHOND-
ENT.®

"Hindzi Law——Successaon—Sudra—-Illcgattmate ‘son not allowed” collateral

| ?succession. ‘. x

.. On the death of = Sudra, his property was claxmed hy two. persons, one of

whom was his divided brbthcr, and the other was the ﬂlegthate son of his’

-Yather :— N

Y

Held that the former wasg entltled to suoceed since the -illegitimate s0n
was, under Hindu law, excluded from all collateral snceession.

" Ravji valad Muha,du v. Sakuji valad- Kalo_;z'" Shome Shankar Ifa;emlm
" Warere V. Ra;esnrswanu Jangam(z) and Ramalinga Auppan v. Pavadai

Goundcm(s) followed. .

- SEcoND appeal from'the demsmn of K. B. Wassoodew,
Ass1stant Judge of Thana, confirming- the decreo
passed by K. V. Mehta, Subordinate Judge :1t Murbad

- Suit to recow:r possession of properby

" The property belonged to one Daulatrao. On lus
_death, it was claxmed by the. plalntxff who was an
_alienee from the sons of Raoprao a separated .brother
.of the deceased. It ‘was also claimed by the ‘defendant,
“who was an alienee from Dhakojirao, the 111eg1t1mato
son of Daulatrao’s father. The relationship is® shown
by the following genealovlcal tree i— '

Ganpatrac
. , | - i
- 1st wife 0 2nd wife : Mistress, Bhima
P . ‘ . -
. - Dhakojirao
.Daulatrao . ... Raojirao Balvantrao

Laxmmi ’ Krishna
9 Second Appea! No. 1203 of 1916.
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The parties belonged to the Rao Deshmukh commu-’
" nity of Marathas of Murbad. Bhlma was a Woman of
the Kunbi caste. S o B Lo

At the txme of Daulatraos death lns relatives m'
emstence were Laxman and Kushna, who were the
sons of Raojirao, a divided brother of the deceased:

~ After Daulatrao’s death, Laxman and Krishna sold his-

propelty to the plamtlff and on ‘the next day,f‘

. Dhakojirao sold it o the defendani who Went into

possession.’.
‘The- plalntlﬁ sued” to recover posqessmn of the

property from the defendant ‘ L o

' The Court of first 1nstance decreed the plamtlff’ :

clalm ; , S o

' On "lppe‘ll this decree Wwas - conﬁrmcd W1th a shght

. mendment

~ The defendant appealed to-the H]gh Court
S. S. Patliar, for the appellant:—The questloh.ﬁf
this case is whether an lllegltlmate son of a Sudra is
entitled to inherit to the legitimate son of his father
" The point is decided against the illegitimate son -
succeeding collaterally : see Nissar Muriojalv. Kowar
- Dhunwunt IRoy®; Shome Shankar Rajendra Varere
v. Rajesar. Swamz Jangam"’ Bamalinga Muppan v.
Pavadai Goundan® and Ravji valad Mahadu v,

- Sakuji valad Kaloji®. But the trend of the decisions ig -

opposed fo the Full Bench decision of Sadu v. Baiza® |
and the Privy Council. decision in the case of Raja~
v JogendrthupatzHurn ChundunMahapatrav Nitya-
nund Mansingh®. See also the judgment of Kumara.™
swami Sastriyar J.in Subramania Ayyar-v. Ratlmavelu
" C'hett y @, The 1lleg1t1mate son is the brother of the B

.. (1863) 1 Marsh. 609. ) (1909) 84 Bom, 321, «
@ (1898) 21 AlL 99. © ® (1878) 4 Bom. 37 nt ”
. 44, 54
6 (1901) 25 Mad. 519. . @ (1890)L.K.17 L. A. 155;13’05;‘11-?2}.?{

Ly (1917) 41 Mad 44 ut pp. 72-74.
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Auraqa Putra not only in the popularbut also in the
,lcgal accephmon of the term : see Mitakshara, Chap. I,
8. xii, pl. 1 and 2, where they are spoken of as brothers
and brothers (mata.rah) and therefore an illegitimate
son would be the brother. of a legitimate son of a

“Sudra: see the judgment of Nanabhai Haridas Join

Sadu. v. Batza“) (at p. 46) and-also the 1emuks at
Pp. . 54-36. The ught of an illegitimate son to succeed

by survivorship is established. The Smutls assume that
there is heritable blood between the 1llernt1mate son

of a Sudra and his putatlve father. - The Jllegltlmate
son of a Sudra is referred to in the Mltakshma in the
Chapter deahnfr “with the unobstructed heutwe and
has been included.in the category of sons. If so, there
"was no reason for making any special mention of an
‘illegitimate son of a Sudra in dealing with the heirs of

a person who left no sons. He comes within the word
Bhratarah (F1at:):  All analogies of Hindu law-are in

favour of allowing dhim the right of succession to

collaterals : vide the relmuks of Kumarswami Sastriyar.
J.in the Full Bench case of- Su?n amania dyyar.v. -

,Raihnm'elu ClzettJ(Z)

P. B. ;Slu,ngne, for the respondent:—The rule of
succession of illegitimate sons among Sudras is only
‘veferred to in the’ Mitakshara while dealing  with
unobstructed heritage, thatis, lineal inheritance. The
“appellant’s claim is based upon the right of callateral
inheritance which is {reated separately in the
Mltaksham (vxde Chapter II). In this latter case, no
mention is made of 1lleg1t1m‘:tc persons  who. are
entitled to inherit collaterally. On the contrary we
‘Thave in the ‘11th scctmn of Chap. 1 in the Mltal\sham,
a text of Manu that an illegitimate son is not a
collateral - heir : see also 8s. 30 and 31 in the same

. w (1878) 4 Bom 37 at pp 44 54 56. @ (1917) 41 Mad. 44 at pp. 72-74.
ILR3-7 o ’

+ 1919,

Duarma
. LaxsHuaN

v.

'SAKHARAM
- Ramiirao.



© 1919,

 Drarma
- DARKSHMAN

SRR

SAKHARAM -

- BAMITRAO.

188 . INDIAN LAW REPORTS [VOL XLIV

chapter. . The said sectxons furmsh a distmct; authoutyf

for holdmg that an 111eg1t1mate son is nob a collateral

" heir. If the illegitimate son' takes the estate of 11154

father, it is by virtue of an exceptional rule laid. down

- in Chap. I, 8. 12 of the-Mitakshara. The pointis also
" covered by authorities and is stare decisis: see-Nissar
Murtojah v. -Kowar" Dhunwunt Roy® ; Ramalinga

Muppan v. Pavadat Goundan® ; Shome Shankar

~Rajendra Varere v. Rajesar Swami Jangam® and
' .Rcwjz valad Mahadu V. Saku;z valad K aloyz,(‘" oL

Patlcar, in reply —The son of an unmarmed Womanv\

‘mentloned in Mitakshara, Chap. I, s. xi, pl. 30 and 31
‘refers to the son called “Kanina” and does not refer tO‘

an 111e01t1mate son of a Sudra o

l SHAH J. —The question of LLW mlsed in tlus second
appeal on the facts_ found by the Iower Courts  is
whether an illegitimate son of -a Sadra can inherit’

~the separate ‘property of his father’s Iegl timate son as 2
»' brother .. . . E

N~ -

.The facbs are that one Ganpatrao bad a son Daulaty 20
by his first wife, two sons Raojirao and Balvantrao

by his second wife, and an illegitimate son Dhakojirao

by a kept mistress. Daulatrao was a separated member
-of “the family and had .acquired the property in suit ;

“he died without an issue. - The plaintiff claims hig
v proporty; under a sale deed passed in his favour by the
_-sons of Raojirao, Balvantrao having died without any.
inale issue. The defendant claims it under a- sale

deed - by ‘Dhakojirao. The contest between  the two -
purchasers depends upon. the rights of their respectlve

-vendors to inherit Daulatrao’s property according to

t’he Hindu "law.. The ‘parties, whose right of
mhentance we are concerned with, are Sﬁdms Botl; '

_ @ (1863) 1 Marsh. 609, . ® (1898) 21 Al 99,
@ (1901) 25 Mad. 519, : @ (1901) 34 Bom: 3210 .
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"the lower Oourtq have demded aga.mst the deicndant, ..
who now appeals to bhls Court and ralses the questlon v "D' -

stated above

The pomt was not arcued in the lower Courts and
the reported decisions are clearly agamst the conten-
tion :see (1) Ravjivalad Mahadw . Sakuji- valad
Kalofi®, (2) Shome Shankar Rajendra  Varere v.
Rajesar Swami Jangam® and (3) Ramalinga Muppar
v. Pavadai Goundan®. It is urged; however, that
the ratio deczdmdzi'nSubmmama Adyyar v. Rathna~
wvelu Chetly® is not consistent with the view that
an illegitimate son is excluded from all collateml
succession and that the decision in Sadu v. Baiza®
approved by their Lordships of the Privy Counecil i in
Raja Jogerndra Bhupati Hurri Chundun Mahapatic -
V. Nityahund Mansingh® ‘has not been considered in
the case of Ravji v. Sakufi®. Tt is urged that
71t is not possible to reconcilé the view that a
father is an heir to his illegitimate son and the
_.express provision that an_ illegitimate son in the case
.of Sudras is entitled to share the property of his father
‘with the other legitimate sons with the conclusion
that the illegitimate son is excluded fromall dollateral -
_succession in the family of his putative father. I have
«carefully considered these decisions and the provisions
" in the Mitakshara and the Mayukha bearing on this
point.  Personally I do not think that the two conclu-
siong are irreconcilable; The question. of collateral
" succession has been fully dealt with by Banerji J. in
Shome Shankar Rajendra Varere v. Rajesar, Swami
Jangam®, and I'do not think that any ferther discus-
' sion " of - the " texts can serve any useful purpose.

@ (1909) 34 Bom, 321, L@ (1917) 41 Mad. 44,
48 (1898) 21 AL, 99, © .. ® (1878) 4 Bom, 37.
- (1901) 25 Mad, 519, . ® (1390) L R.171. A, 128,

1919
HAR
. Laksm
S
SAK}IA)
Ramnr



1919,

JuarMa
AKSHMAN, *

g,
\KHARAM
AMJIRAQ.

190 ' INDIAN LAW REPORTS [VOL. XLIV..

: i‘Bhashyam Ayyangar J. in: Ramalmga Muppan V.

Pavadai Goundan® thought that it was tolerably well.
established that an illegitimate son, though he might.
succeed as heir to his paternal and maternal estate, had
no claim to inherit to collaterals. Though the case of

Sadu v. Baiza® has not been referred to in the case of’

Ravjavalad Mahadu v. Salkuji valad Kalo_;zm it is.
cear on the facts: of that case thst the ~point
as .to collateral succession did not arise . for deci--

‘sion. Nanabhai - Haridas J. observes at p. 46 of the’

report as follows :—“Whether he can as a-brother-

_-inherit anythmg from them "or not, is a question
“upon which we are not called upon to pronounce any-

opinion in this case, for the plaintiff here does mot -

claim any self-acquired property of Mahadu ; nor are-

we called upon to express any opinion upon the other |

~question - W_hethel he can’ inherit anythmg from.
-collaterals”. The ]udgments in Subramania Ayyar

V. Rathnavelu Chetty®, partxcularly the judgments of
Sadasiva Ayyar J. and Kumaraswami Sastriyar-J. .
show that the point for decision in that case was quite-
different, and that the decision as to the right of the-

“putative father to succeed to his illegitimate son did

not necessanly confhct with the view accepted by that:

-Court in other cases as to the excluslon of an 111eg1t1—-
mate son from collateral succession.

- The current of dec131ons is 'strong and uniform and

it would require very clear texts to induce any Court
“to re-consider the point. There is no such express text.
“in favour. of allowmg an 1lleg1t1nnte son ‘a right to-
 collateral succession. On the contrary I think that.
‘the decisions are fully justified by the Mitakshara -and
‘the Mayukha. . The well-knbwn - verses which lay

down the oxder of successmn in the case. of obstructe& '

W (1901) 25 Mad.519. - @ (1909) 34 Bom. 821.
@ (1878) 4 Bom, 37. @ (1917) 41 Mad. 4.
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‘ hentage are apphuable to all classes (see Mitakshara,

*Chapter. IT, s. 1, pl. 1 and 2; Stokes’ Hindu L'LW'

. ‘Books, p. 477), while the rule allowing the illegiti-
“mate “sons to share the father’s property with his
“ legltlmate sons is a special rule applicable to Sudras
-only. Tt seemsto me very difficult t6 1nterpret the
- word HT&T : - (brothers) used in the text relating to
“-succession as including illegitimate sons of the father
“in the case of Sudras and excluding them in the case
-of other classes. Neither Vijnanesvara nor Nilkantha
in expounding the text has suggested such an inter-
“pretation ; and according to all recognised rules of
~construction -such an interpretation does not appear
to me to be correct. The fact that the same word is

‘used in the immediately preceding text specially .

relating to Sudras and in the Commentary thercon with
.reference. to illegitimate sons in relation to the
legitimate sons of the same father does not appear to
-me to afford a sufficient basis for interpreting the same
" word in two different senses when applied to different

- classes i in one and the same text expxe%sly relating to

= ‘111 classes.

' 'Besides a ‘dasiputra does not get the full share
‘which an aurasa son can get: and this differential
treatment accorded to him by a special text cannot
“be applied to.the case of collateral succession. At
“least there is no express text for it; and it would be
“.extending the application of a special rule for Sudras
“beyond the limits mentioned in the text, if illegitimate
.sons were treated on the same footing as legitimate half
‘brothers as to the o1der of successmn and the extent of
“the shares.

T thmk that the view accepted in these demsmns as .
“to illegitimate sons not being ent1t1ed to collateral \

: succession among Sud1as is correct.
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I Would therefore dlsmlss the appeal and conﬁrm

;the decree of the lower appellate Court with .costs.

" HAYWARD J.:—I concur.

Decree confirmed.
R.R. -

" APPELLATE CIVIL.

- Before Sir Norman Macleod, Kt.,\rChi'qf Justice and Mr. Justice Heaton. )
NARHARI HARI VAIDYA; MINCR, "BY - HIS .GUARDIAN, THE DepuTy NAZIR,.
- District CourT, NASIK (ORIGINAL PLAINTIFF), APPELLANT v. AMBABAL

koM BALKRISHNA SAUSARIKAR AND OTHERS (ORIGII\AL Dnrxmmms),
Rx*spoNDENTEs”

I

Indian Emdanca Aci (I of 1872), sectwn 32—Admzsszon o evzdence—v
Erroneous omission to ob;ect to’ the admission of evulence—Relevancy of -
cvzdence ' -

.

Plaintiff sued to recover pessession' of a liouse. The defendants contende&

" that their deceased father had spent a certain amount of money for the

completion of the house and for the purpose of proving this relied upon their -
father's will and a memo. of expenses prepared by him. In the lower Courts - -

-no objection was taken to the admission of the will ‘and the memo. as evidence.-

In second appeal, it was contended that the evidence was inadmissible :

Held, upholdm" the contention, that neither the will nor the memo. was-
admissible in evidence under section 32 of the “Evidence Act 1872 ; the erron- -

eouy omission before the lower Courts to object to the admission of evidence - .
* did not make that evidence relevant..

. Miller v. Babu Hadho Das®, relied on,
SECOND appeal against the decision of R. B. Gogte

> “First Class Subordinate Judge, A. P., at Nasﬂc, ‘confirme-

"ing the decree passed by D. M. Mehta, Joint Second‘

Class Subordinate J udge at mek
Suit to recover posseqsmn. ‘

¥ Second Appeal No 756 of 1917.°
M (1896) L. R. 23 L. A. 106.
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