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quow Sir Norman Macleod‘ Kt hu;f Jusewe aml M. Juatzca Heaton

"GURUSHIDDSWA\II AND A\IU’I‘HFR sovs AND BEIRS oF BASAWANEYA ‘

‘BIN GURUSHIDDYA NARENDRA DECE A‘szw, MINORS BY 'mmn GUARD-
~IAN MoTHER IRAWA KARI BASWA\IEYA ( ORIGINAL DErEunnTs),

ApPELLANTS 9. PARAWA xon DUNDAYA NARENDRA (om1gINAL '

PLM\TIFF), Bhsm\mw'x‘ B

: Speczﬁo Relief et (I of 1871), sec. 41—Mmor—-queentanon madeas major-
- Estoppel—Sale deed, suit to set aside— Restoration of consideration  money.

- The plaintiff sued to obtam a declarmon that the sale deed passed by her to
“‘her deceased husband’s brother was not valid as havxn" been executed during
*her mmonty and to recover possession of the property The ' defendant

-contended that the plaintiff was estopped because she represented herself as

‘being a major when she must have known that she was’ a minor. Un these

pleadmus questions having arisen’ (1) whether the plamtlff lwas estopped on

~account of the representation made by her and (2) whether under section 41
-of the Specific Relief Act, 1877, the Court should have directed the plamtx&' to"
~restore the conmdemtwn money ; .

" Held, that the plaintiff was not estopped there - bemg evxdence that the
defendant was not deceived by what she told him, inasmuch ag he had made
“inquiries about plaintiff’s age from the plaintiff’s father and from other sources
.and beyond that was himself the brother of her deceased husband and there-
fora a fajr presumption arose ,_that he must have koown what the plaintiff’a

-8ge was ; A )
(2) that there was no equity in favour of the defendant to direct the plaintiff
*{o restore the counsideration money. ’ .
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On the v9thMefcl? 1902, the defendent obtained from
the plaintift a eale deed for a consideration of Rs. 2400 -

11 1913, the plaindff étxed for & declaration that the

~mle deed was not valid as when it was, execubed:
plaintiff was a minor, and to 1ecover poeseesmn of the

- property. .

The defendant contended inter alm that the pl‘untﬂf
and her father represented: that she was major; that

~the. plalntlff was . estopped from setting' up her

mmomt;y, and that if’ the sale deed was set as1de he

‘ Was ent1tled to get baek the purchase money

‘ The Subordmate Judge found that the plalntlﬁ was a:

~ minor at the date of the sale deed and that she was not -

estopped from contending that she was a minor. : He,
therefore, set aside the sale deed as void and decreed:

‘ 4the plamtlﬂ”s claim l'.01 possession.

The defendant appealed to the H1gh Coult
G. S. Bao and P. B. Shingne, for the appellant i—TIt

‘was wrong to hold that plaintiff was a minor at the
- date of the sale. The evidence on the point consists of:
oral evidence and vaccination certificates and birth-

certificates - exhibited on plaintiff’s behalf. The oral
evidence has been disbelieved by the lower Court. As
to vaccination certificates they are not -admissible in
evidence and as to birth certificates, they relate to all

“ the children born after the plaintiff,

The lower Court has.found that the consideration for

_the deed was paid.  Plaintiff’s ‘father had taken a

prominent part in getting the deed executed. The:

plaintiff was identified before the Sub-Registrar by one
“of her own relatives who was a clerk in the Mamlatdar’s

office. The Sub-Registrar also believed that she was a.
major. The attesting witnesses ‘were respectable men..
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All thls ev1dence creates estoppel a"funst the p]amtlff '

~mee I)adasaheb Dasrathrao v Bai Nahamm

At any " mte the comldemtlon recelved by i e

* plaintiff should bo ‘ordered to be" Iestmed -section 41,

Specific Rehef Act, 187 7.

Jayakar W}th K. H. K ellmr for the respondent, not

called upon

"\L[ACLEOD C. J."—The plamtﬂr sued to obtalnqdeQ

“claration. that the sale-deed passed by her on the 9th
March 1903 -to her deceased husband’s brother was not
- valid, and to recover possession.of the property des-
- cribed in the plaint with mesne profits for the year
1911-12- with future mesne profits and costs. The
greater part of the evidence turned upon -the question
~ whether the plaintiff was a minor when she signed the
“sale-deed. It’cmnot be disputed that she signed the
sale-deed. and - achmtted execution before the Sub-
. Remstrar, and that it appears from the document that

" Rs. 2,400 was paid for the land. We have considered

very carefully the evidence ‘which was dealt with: by.
the learned Subordinate Judge, and also the arguments
* adduced by Mr. Rao to show that the finding of the
. learned Judge was wrong, but there are many circum-~
stances in the case which all point to the fact tlmt the
pLunmﬂ’ was a minor in 1903.

Then the questlon arises Whether she is now estopped
~ ‘because, according to the defendant’s case she repre-
sented herself as being a major when she must have
- known that gshe was a minor. It has been held by a
Beneh of this Court that a person can be estopped in
such circumstances, but it was admitted in that case
“that the circumstances in which an estoppel would be
~allowed would be extfemely rare. But in this case
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there is ev1dence that the defendanb was not decewed_
by what' the’ plamtlﬁ had told him, - He had made-

- inquiries ‘about plaintiff’s age from othe1 sources and
from the plaintiff’s father. Beyond that, the plaintiff

was the widow of his deeeased brother and it i isnot an
unfair presumption to make against the defendant that-

- he must have known perfectly well what the plantlﬂ
Aafrvels PR

Lastly, the question arises Whether unde1 sectlon 41

‘ of the Specific Relief Act we should direct the plamtliﬁ
“to restore the considération money. The Court no doubt

has a discretion to do so; but there must be very strong
circumstances in the case to enable the Court-to find.
that there is an equity in favour of the defendant. In-

_the case of Thurstan v. Nottingham Permanent Bene—

fit Building Society®, referred to in Mohori Bibec v..
Dharmodas Ghose® by their Lordships of the Privy
Council and in which the ]udgment of Romer L1 is
quoted, a mortgage in deOlll of the society Was set
aside, and the question was whether the society was

~ notentitled to repayment of the advances; Romer L. J.

said : “ The short answer is that a Court of Equity can-
not say that it is- eqmtable to compel a person to pay
any moneys in respect of a transaction which, as
against that person, the Legislature has declared to be’

'void,” Cases may arise in which the Couxt mwht‘
" come to the conclusion that thele was an equity in-

favour of the person to “be pald the money. But.in

- this case we do not think that there is any such equity.-

'l‘he 1esu1t; must be that the appeal is dJSlmssed and-
the decree of the lower Court conﬁlmed W1th costs. -

HEATON J.:—I concur. e e
Decree confirmed. -
CJG R

- @ [1902] 1 Ch. 1; [1903] A. C. 6. - @ (1903) 30 Cal. 539 at p. 549.
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