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“1919; ‘Bombfw City Pohce Act IV of'1902. It 'must also be™
presumed that there were good reasons for the, restric- -

' iE)!PEndh

wp, - tions lml)med in the operatlon of the law Whlch was to
. ;\%‘:az’“; ~ haveforce not merely in Pl@Sldency Towns but tl1rou0h- ‘e

SRR out the raral districts of India.
Convzctwn and sentenre set aszde ‘
. R R.
APPELLATE CIVIL.

L ' quore Sir Norman Macleod K., Chujf Justtce and Mr. Justwe Shah

- ?919' ' MA\IC'HHARA'W BHIKU PATIL AND ANOTHER (ORIGINAL DEFENDANTS
- Hugust 8. Nos. 1 AND 2), APPF‘LI.A\I 8. DATTU AxD Two 0THERS WHO WRITE BHIKU

’ . AS THEIR FATHER ] NAME (omm\ur, PrawnTiFrs Nos. 1 To 3), RE%POVDFN’I‘S

Hzndw Law-—-Sudr(w—Lem Kunbis of C'hangdev in the East Kh(m leshe
- District, whether: Szulras—[ll(’qztumw sons dividing property

with
leqmmate sons, mother entztle(l to a share. )

‘ Leva Kunbm resxdmg at (;hdn"dm in the East Kh'mdosh Dlstnct are
iSudras

_Unvder_IIin‘qlu law, even when, among the Sudras, the illegitimate sons
~dividz the property with the legitimate sons, the mother is entitled to'a share.
. FIRST appeal against the decision of J. H. Betigiri,
Flrst Class Submdmatc Judge at Dhuha in smt No..6
~of 1914,

Sult tor partition.

-

, One Bhlku Pandu, a Paml of Ohangdev in the Edst :
* Khandesh District, died in 1912. He left surviving him
~-a'son Mansaram, a ‘grandson Bhagwan and a widow
) Bh1m1bfu (defendants Noe 1to3) and ‘llSO three 111001t1-.

‘ ate sons (plalntlﬁs) :

% First Appeal No. 185 of 1916

. .
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Tn 1914, the plmntlffs as the illegitimate  sons of g .
Bhlku sued to recover by partition their %ths share -——

_in the properties left by Bhiku, : o M“,‘jﬁ‘”ﬁ"
. The defendants Nos. 1 and 2 9 contended that the plamt- "‘3‘2,‘;‘_’ >

'iffs ‘were not born of the loins of Bhiku Pandu; thai Dazrui
Bhiku was not a Sudra by caste; that he belonged to: o
the Leva Patidar caste of Gu]arat and the Leva Pati--
.dars were Vaishyas. ‘

Defendant No. 3 supported defendants Nos. 1 and
2 and claimed a share for herself on partition.

~ The Subordinate J udge held that the plaintiffs were'-'
the illegitimate sons of Bhiku Randu ; that Bhiku was.
~& Sudra by caste and therefore allowed - the plaintiffs.
* $ths share in the plaint properties on the principle laid
“down in Gangabai Peerappa v. Bandu®. He further- -
~ held that defendant No. 3 was not entitled to any share.

" The defendants Nos land 2 dppéaled to the High-
"Court ' g I

Jayakar with - Amm and Descu &. N. Tha/cm, and’ -
! ]). G. Dalvi; for the appellants :—We submit, that, in .
~ effecting tlle'partitio\xl,,tlle‘ lower Court has erred in-
ot allowing a separate share for the mother, defendant
“No. 3. .Even where, among Sudras, illegitimate sons.
" claim partition with legitimate sons, the rule as to-
-~ mother’s share apphes - Sheo Dyal Tewaree v. Judoo--
“qath - Tewaree® ; Betz Kunmwar v Janki Jumwm‘”
(Jhellammal V. Ranqanatham Pillai®,

1f the mothex died after the suit was filéd, hm share-
would descend to her own son, defendant No. 1 and
“not pass on to the plamtlﬂ’q

~ :Onthe’ mam quesnon we submit that the dece‘tsul
thku Pandu was a Dwija or a non- Sudra, ‘belonging:

L ® (1915) 43ABom. 369, _ . ® (1910) 38 AlL 118,
@ (1868) 9 W.R.61. . -, ®(1910) 34 Mad.277.
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to Vs shya gmup He belonged to the Leva Kunbi-
‘caste who were otherwise known as “Pajni’ Kunbis.
Pajne being a cozruptuon of “Panch Janas” denoting’
‘the five families ~which - ougmally migrated to
Khandesh from Gujarat, - T
~In dctermmuw the qubshlon whether a particular:

~ -caste was Vaishya or Sudra, the décisive test would

be to consider the historic origin and antecedents “of
dhat caste, and trace it from its original stock to - its-
- present staté,-and not confine our qtfélltion only to
-existing | custom and pmctlces as the lowér Court has
done see Ohuoturya Run Murdun Syn v. Sahub"
Purhulad Syn® ; Ambabm V. Goumd"’ '

With regard -to the status of the Levm Kunb1s ofz
~Khandesh, we submit, that they belong to- ~the’ group
«0f Leva Kunbis and Leva Patidars. of Gum_rat They
migrated towards Khandesh in” the 11th century and

. onwards. “The Leva Kunbis of Gujarat are. Vaishyas

and those of Khandesh have even now retained some
traces of their origin as m(heated by fhp evzdence on’
.record. We rely on the followmg roferences in support
of this snbmzsswn Oen.sus of Indm (1911), Vol. VII -
P'utI pp. 278-9. E :

~ Bombay Gamtbeer, Vol. I, Part J, p 4.

‘Bombay Gazetteer, Vol. IX, Pmt 1, p.. 14 (Index), .

- pp.166, 4912, 1. .

Bombay Gazetteel Vol. XI] pp 39 62 61 L
Sherunﬂ s Hindu Tribes 'md O’usﬁoms Vol. II p. 208

Huntel S Hlstory of the Indian People, p- 59. }
The Leva Kunbis of Khandesh conform to the custom&

| of qum <ve1;,era11y They . wear the sacred thread

_and possess gotras, In places of pllgmmage, they ale/’.
treated as V“ushyfms It may be, tlm owing to lapse

W (1857) 7Moo T A, 18 wbp.52. @ (1898) 28 Bomh, 257,
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of time a.nd effect of new- envxronments and association
~»W1th ‘the local agrlcultural population of Khandesh,
they might have dropped some of their old.-gustoms of
Gujarat-and adopted new ones like that, of widow-
marriage, Pat or divorce; but no Court has gone':the

Tength of holding that the mere abandonment of some

-old customs and adoption of new ones, however 1ncon4
" sistent - with the original status of the community,

-amounts to'a change of status from Dwija to Sudra. -

‘Such a test would be unsound and misleading in these

modern days when customs and manners are fast‘

~changing.

‘ The lower Court has Wlonfrly applied the case of
«Gopai Narhar Safray v. Hanmant Ganesh Safray®.
*It refers only to the adoption of a daughter’s or sister’s

“son, and not to the customs of widow-marriage, Pat and

“divorce. It cannot be said that the prevalence of such

~adoptions i a sure and infallible test of the com-

.munity being a Sudra. Similarly, widow-marriage, Pat

“and divoree do not exist in several communities belong-

~ing-to the Dwija or higher castes, and it would be wrong

to say that on account of the adoption of such' practices
in more recent times, these communities have aban-
~doned the status of a Dwija for that of a Sudra.. .

The deceased Bhika was an agriculturist by pro-
" fession and so ave the bulk of the Leva Kunbi caste..
_ It.cannot be said that this profession is the badge of
“Sudras, as even Vaishyas are allowed to carr y on
agncultme, by ancient tenets and custom.

S S Patlcar, for 1espondent No. 2 not called upon. .

SHAH J. :—The plmntlffs in this case clalmed to be
-the illegitimate sons of oné Bhiku and sued to recover
- by partition their 3/5ths share in the moveable and
,»1mmoveable propelnes left by Bhlku The defendant

@ (1879) 3 Bom.® "73
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' property, and it does not, fatter whether the sons are

»entltled to divide the property equally or unequally .

In - view of the fact that the mother is now ‘dead, it is

pointed out on’ ‘behalf of the 1espondents ‘that the-

-point has no practmal 1mportanee ‘There had been no
actual division of the property at the time of her

death : and the lower Court did not award any share
-t0 the. ‘mother. Accmdlng to the deaswn in Rao;a ‘

thkan v. dnant Laa:man @ it is clear that the

_extent of the .shares of the three  illegitimate . song .

would be the same now. That pomt therefore does
‘not help the appellants in any way.

~.The second questlon is whether the lower Court is

right in its conclusion that the parties are Sudras. The

‘evidence on this point has been fully discussed on

behalf of tlle_appellants s and in vi.ew of the facts found :
by the lower Court as to the customs obtaining in the
community to which the parties belong, it is not

necessary to examine the oral evidence in detail. Itis
found by the lower Court that the members of the com:
~munity to which' the parties belong “ have no Vedic
rites and Sanskaras prescribed for the twice-born classes
"among them ; that they have not the chief Sanskara;
Munj, which makes.a man Dwija ; that they wear the

sacred thread only occasionally ; that this occasional -

“wearing also is probably of a recent growth ; that-they
have all the customs which one should expect among

the Sudras, viz., adoption of a daughter’s son, and of .

a sister’s. son, divorce, Pat marriage, widow-remarri-
age and non-tonsure of the widows which are all
badges of an inferior or unregenerate caste as- observed-
by the ngh Court in I. L. R. 3 Bom, P- 273.”

. "The fact tha:b the mombers of this caste do not ordx-
| nanly wear _any sacred thread and that all the ntes
B m(1918)42Bom 535;
. ILR8~-8 :
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: Whlch Dwua.s may observe are ot observed by them is
. mdecmw Tt may he sald that many members of~ ‘the

Kbhatu\a, and the - Vaishya communities, to one of

_which the parties claim to belong, do not uqually' wear:

any sacred thread and that even they do not observe
all the Braliminical rites.« The manner in which the -

. ceremonies are perfoxmed is also not very helpful in.

determining. whether the parties are Sudras .or. not.
But the. ﬁndm" as to cértain customs obtfumng among
_the Leva Kunbis of the place or the District to which
thﬂ parties belong is far more important. . The corl,e(,t-
- mness of ‘the finding is not questioned befoze as. The
fact that the adoption of a daughter’sson ora sister’s son

- is brevalenb in this community shows. that parties are

. Sudras, ior it isan estabhshed rule in ‘this Pxesulency
that the adoption ofa sister’s son ora danghter’s son or a’
~mother’s sistet’s son is permissible, only among Sadras
without any proof of a special custom in favour of such
adoptions. It'isnot suggested that the practice is based
upon any special custom in this case. It is possﬂﬂe,
“-however, to suggest that such a practice is attributable
to a special custom. That could not be said of the

- _practice of divorce, Pat marriage, and widow-remarri-
" age, which supports the conclusion of the lower Court.

It is clear that the caste, in which these- customs are
~proved to obtain, can reasonably and ‘properly be

. treated as Sudras, and the inference of the lower Cpurt. )

based on these facts appears to me to be right.

The oral ev1dence adduced by the plaintiffs goes to
- show that the parties are Sudras. In fact one witness,'
-*who is an'elderly man and -a Bhauband of the deceased
_ Bhiku, admits that he considers himself a Sudra. ‘The
" evidence of the schoolmaster (Exhibit - 103 ), Whlch
appears to be 1ehab1e helps/the plamtlﬁ?s case. . ’

The\ ,p_artws are Leva Kunbis r_emdm at Changdev
in the East Khandesh District., The ev1dence_1ed on
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behalf of the""defendants does not. appear to me to
:éé’tabhsh any fact of any real value which could aﬂ"md

a reisonable answer to the inference . suggested‘/by the

evidence adduced on behalf of the plaintiffs. The

important witnesses exammed on behalf of the defend- *+

ants are Leva Kunbls of - other chstucts, and their
evidence is_not’ of much use. It is urged however,
that apart from the oral evidence historically the Leva
Kunbis in the Khandesh District belong to the same
stock as the Leva Kunbis of Gujarat, that they migrated
from Gujarat some centuries ago, that they must be
accorded the same status which the Leva Patidars.
occupy in -Gujarat, and that the Leva Patidars in
~Gujarat are Kshatriyas or . Vaishyas. Several passages
from the‘Bom‘bay Gazetteers, Vol. IX, Part I (Gujarat
Population) and Vol. XII (Khandesh) have been cited
to us to show the origin and history of the Leva
Patidars in Gu jarat and that the Leva Kunbis migr ated
“to Khandesh some centuries ago. Ttis needlesss in my
opinion, to examine these passages in any detail, and to
express any opinion as to the status of the Leva
" Patidars or Kunbis in Gujarat.- Assuming for the sake
"of argument that the community to which the parties
belong originally migrated from Gujarat several cen-
turies ago and that the Leva Kunbis of Gujarat are ‘not
Sudras, it does not necessarily follow that they have
" retained in modern times the same customs and status
as the Leva Kunbis in Gujarat may have. retained.
The: recent history of the caste, as disclosed in the
evidence, shows the a,doption of costoms, which are
indicative of their present status as Sudras, and that, in
my opinion,is sufficient for the purpose of this cagse. It is
to be noted that the caste to which the parties belong
“and which used to be described originally as Kunbi
"caste hag recently been described according to the
ewdenoe as Leva. Kunbls and it seems to me that an

-~ 1919.

Mmumm
RAM
Bu:xu

anTu



: 1’315.

lhxcnu«'

T LBAM
Bxuw

Dmru

e INDIAN LAW REPORTS. [VOL XLIV.‘

, attempt has been made on behalf of the d_efendants /1‘&

show, if possnble, a hlgher status w1th a v1ew to escape

the habﬂlty in_ the present suit. ‘The descrlptlon of
_ the caste ¢ Pa]ne Kunbls,” which was ougmally given
to tlus caste, has apparently been changed 1o « Leva
Kunbls » during the last twenty years. " It seems to-
meon. the evidence that the caste to Wthh the partles
‘Delong are Sudlas Whatever may have been the reaI'

status of the ancestoxs who migrated from Gu]arat

It isno doubt true that the test of occupatlon may

vbe applied in determmmg the status of a particular

caste. If that is applied in thig case, it may be urged

-that the occupation of agmcultme does not necessarily,
" indicate that the parties are Sudras, as the occupas
- tion of agriculture is permissible to the Vaishya caste

aCcOrdipg to the ancient texts. - But according to those;
texts agriculture as an occupation was perm.itted_ to .
the Sudras also: - It is a matter of common knowledge

- that among eultivating classes there are many Sudras :

and the fact that the Leva Kunbis are generally agri- -
culturists is. by itself not sufficient to establish that
they are not or cannot be Sudras. The conclusion that

. the parties are Sudras is supported -by ‘the remarks in -

Steele’s Law and Custom of Hindu Castes atpp. 100and -
101 relating to Zunbis. I am satisfied that the conclu<
sion reached by the lower Court that the parties in
this case are Sudras is correct, and that the special -
rule laid down in the Mitakshara allowing illegitimate

', sons. certam share in the property of their father must
be apphed to this case. .I would, therefore, confirm the
- decree of the lower Court and dismiss the appeal with

costs :

MACLEOD C J :—-I agree.
Dédrée conﬁrmed.

J.GB.
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