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any Lnowlegde Wlmtever of the soarces from Whmh
~ the mohey came, . 1t Would be stmmmw the Jdostrine

of notice beyond all: L'easonable limits to hold that in

- guch circumstances. moneys received in absolute good
~ faith should be- earmarked thh qome indepaadent * -

ownership, becausé the debtor. wio was also a-servant
of the company, coinmitted a fraud in order to discharge -

his obligations.’

* Their Lordships will therefore humbly advise His ;

Majesty. that this. appe‘tl shoulc ‘he dtsmbsad with
costs.

Sohmtors for the- appellanbs ,'M:assfs._ Wiltiam A.
Crump J; Son. - . : Lo T
Sohcttom for the respondenb B l\Laqsr.s. . L. Wilsoi;
& 00. : e
Appeal Dismissed.
R A2
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APPELLATE CIVIL.

‘ Before Sir Basil Scott, Kt., C’/u'ef Justice, and Wr. Justice Hrtyu)ard,

ASHARAM G ANPATRAM GOR a¥p oTuERS ( ORIGINAL ArPLicaNTs )

. ApPELLANTS v. THE MANAGER or tne DARKORE TEMPLE COMMITTER
AND OTHERS. (ORL#INAL OPPONENTS AND ADDED RESPOXDENT), REsPonpENTS. ™

.

'Hiridn temple—Sangtuary of the z‘emplc——‘idmisﬁon ofpzlblic to the sanc-.

tumy—-L"vy offees Jor aclmzsswn not permwszblc—DaLorc femplo—Gors, .
mgﬁts of.

o Whilst-thek Sheviks were managing the affairs of the temple of Shri Ran-
- <bhod Raiji at Dikore, they istuad in 1883 rules levying fees from devotees

and Gors who entered the sanctuary of the temple, known as the Nij Mandir,
In a litigation brought to test the vahdxty of those rules, the rules were de~
<lared invalid ; but they continued to subsxst pendmg the framinge of the
scheme of mamgement of the temple. When the scheme came to be fxamed

¢ I‘ust Appeals Nos. 75 76, 78 80 121, 122, 149, 206 and 223 of 1919.
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‘the rules regmdmg levying of fees for adnusswn into the N1] I\Iandxr were in-
.coxporated in the rules under the scheme, ~The rules ha\mf* been” ob]«,ctcd to.

- o8 invalid t—

Hel'l that the rules proscribing the pass sy stem were illegal and ultm wes
" in 50 far gs they imposed fixed fees in payment for the passes, whether upon
‘the Gors or the general pubhc entitled to wor slup in the temple at Dakore.

APPEALS from the dechwn« of B: C.. Kennedv DIS- ‘

tnct J udge of Abhmedabad.

These appe‘xls and apphcatlons related to the hmgatmn
that had been pending for nearly 100 years between the
parties interested in the temple of Shri Ranghhodraiji of

‘Dakore. " -The idol was reputed to have bren brought
‘there seven hundred years.ago from Dwarka and to.have

found a final resting place in the present temple whicl '

was built about 1778 and to which were assigned the
-revenues of the villages of Kanjeri and Dakore by the

Gaikwar of Baroda. Early in the following ccntury- '

disputes arose’ betwetn the custodians of the idol
‘known as Shewaks, divided into the three classes Tapo-

dhans, Khedawals and Shrigors, on the one hand and |

- the guides of the pilgrims known as Gors on the other
~together with the family of the Tambekars entrusted

with the management of the revenues of the villages of

- Kanjeri and Dakore. * These disputes cnlminated in 1880
in a suit for settling a Scheme of Management brought
_against the Shevaks - by some of the Gors and the
representative of the family of the Tambekar's of Dakore.
The Shevaks rephed in 1883 by issuing rules prohibit-
ing, except upon payment for passes, ‘entry into the

" i:zner sanctuary of the temple known as the Nij Mandir..

“his led to a second suit to set’aside the rules brought
~in 1887 against the Shevaks by some of the Gors It

did not however include the ‘representative of ‘the-

iamlly of the Tambekars of Dakore. The suit of 1880

was dismissed by Mr. Phﬂlpots the District Judge of
Ahmedabud, but was decreed anmnst the, Shevaks 11_; ‘
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. 1887 by the H1gh Comt West and Bndwood JJ. held ;
= _that the Shevaks were liable to account as trustees and
~directed the appomfment ofa Receiver and the prepara-

tion of a Schemse of Management in which due consi-
deration was to be paid to the position of the Shevaks
and other persons connected with the institution and

' to.the established puctzce of "the temple of. Dalkore. -

The ]udfrment has been reported in- I. L. R. 12 Bom.:
247, The suit of 1887 was decreed against the Shevaks .
in 1888 by Mr. Dayaram Gidumal, the District Judge of -
Ahmedabad He held that the Shevaks had no right
to' insist on. payment for passes but- that the Gors had
the right to enter freely\by themselves or with pilgrims '
known as their Yajmans into the Nlj Mandir and had
moreover the right to take whatever was put into theu .
‘hands by their. Ya]lnans in any part of the temple
qccoxdmfr to the established practice of. this temple ab
Dakore. This decree was conﬁlmcd in 1890 by Bird-
‘wood and Parsons JJ. in the ‘High Court. The .judg--
mént has been veported in I. L. R. 15 Bom. 314. Mean-
while the recciver Lallubhaiappointed in the suit of -
1832 had in 1888 reéissued the rales prohibiting, except:
-on paymcnt {or passes, entry into the Nij ’\Iandu ‘The
Gors objected that this. wasan m’iungunent of thenﬁ“
rights established in the second suit. befors Mr. Daya- ‘

yam Gidumal, the District Judge of Ahmedabad, fmd"

recoguised by the High Court. The objections, howevel,
Were overruled on the ground that the Receiver’s action
Was unobjectionable pending the settlement of the
‘Scheme of Management. This was decided in 1891 : by

Mzr. McCorkell, the DlStI‘lCtjlld”G of Ahmedabad, and was
<confirmed in 1892 without reasons stated by . the High'

“Court. ~The succeeding’ Rece1ve1 Harderam subthitted

in 1893 a detailed report on the affairs of the temple’ 5

and subsequent reports were stbinitted by_ subsequent.

Receivers but it »Was' not till 1898 that a Commissioner was.-
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“appointed to examine  their accounts by the - District -

Judge of Ahm“"‘wbm Thé decree passed in the main
suit by the High Couwrt was in 1899 confirmed. by
‘the any Council. The judgmentis réported in- I. L.

~ R, .21 Bom. 50, . The Commissioner submitted a detailed :

“weport” in 1902 and thereon a detailed Scheme of
\Imaoemenh was drawn up in 1903 by M. Batcne]m

the District Judge of Ahmedabad. A fresh Scheme
“howevei was prepared in 1906 on behalf of the parties -

on appeal by Mr. Ratanlal, pleader, representing the
Advocate Geeneral and was in the same year sanctioned
“subject to some modifications by Jenkins C. J. and
Aston J. in this High Court. The Scheme was con-
ﬁrmed subject to some “minor modlﬁemtions in 1912 by
the Privy Couaucil, The _;udwment is upoxted in
’loBom L. R 13~

*'The Scheme of Manarrcment as settled by the P1 ivy
Councd is printed at 15 Bom. L. R. at page 15, Under
-clause 12 of the Scheme the Dakore Tunph, Committee

~were empowered to make rules for detailed working of

the management of the temple. Thwe rules were framed, -

-and submitted to the District Court at Ahmedabad for
:sanction, . The District Judge after hearing all the

parties affected by the rules, confirmed the rules sub-

jecb to certain modifications., The Suuctioned rules
.embodied the pass rules also.

" The parties affected Dy the rules plefeued appcals,
o the High Court. They also presented apphcatmns'

against the rules by way of caution.
G S. Rao, for the Gor appeilgnts.
.B. G. Rao, for certain Gors.
HV Divatia, for one set of Gors.
R .. Thalcor f01 another set-of Gors.
@G, 5 Rao, f01 Tambekm
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Setalvad with:M K. 'Meihd for Tapodhah Shevaksf

- Inperarity with M. W Pradhan for Shrigor bhevakS.
N.K, Mehta, for Lhedaval Shevaks ,
Iayalcar with Ratanlal Ranchhoddas for the

' Dakom Temple Commlttee

. 5trangrnan \v1th G. N. Thdllcor, ‘for the_ Geﬁérqf
Public. . o '

The judgment of their Lordships, of which she follow-

" ing is the portion ‘dealing - with the question of the
- validity of the rules, was delivered by '

HAYWARD, J. :—These appeals and applications mlate_‘

“to the rules which have been framed unde¢ clause 1%
of this Scheme'and sanctioned in 1914 by Mr. Keunedy,
" the District Iudf"e of Ahmedabad. The appoals. have..
“been filed as appeals from ordersin execution passed
“under clause 12 (7) of the Scheme by the Districy Judge:

of Ahmedahad. We think we ought to deal wich them
as such as no objection has been taken. - No or lers need

- therefore be passed on the applications filed * 4z majore
E cautela asapplications under clause 20 of tue Sohune

reservmg general power of interference to tire ngh ‘
Court. We have heard Sir Chimanlal Setalvad on
behalf of the Tapodhan &hemks in appeal No. 80 of 1915,

- Mr. Mehta on behalf of the Khedaval Shevaks inuppeal
. No.790f 1915 and Mr. Inverarity on behalf of the »hrigor

Shevaks in appeal No. 78 of 1915. Wehave hewrd Diwan

‘Bahadur Rao on behalf of the Tarwadi Mewada Gors,.

repreé&ented in the sécond suit, in appeal No. 122 of 1915,
Mr. B. G. Rao for other Tarwadi Mewada tors, so

“represented but by mistake struck out of these proceed-
ings by the District Judge, in appeal No. 206 of 1915,
. Mr. Divatia on behalf of other Tarwadi Mewada Gors, .
- 1ot so represented,in appeal No. 75 of 115 and Mr. Tha-
“kor on behalf apparently ‘of au altogether difterent
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L”“grou.p’ of Gors in appe‘il No. 76 0£ 1915. " We have heard
~ Diwan Bahadar Rao again on behalf of the teplesent-

dtIVL of the family of Tambekar in appeal No. 121 of 1915.

“We have on behalf of the" Temple Committee hea1d3
' Ml T 1ydlml and finally on behalf of the general public.

' the Advocate General. ' The contest has been mamly

- over the rales restricting by payment for passes ently

into the inner sanctuary of the temple known asthe
Nij Mandir. But this was the very dispute between

- the Shevaks and the Tarwadi Mewada Gors decided in
~ the other suit by Mr. Dayaram Gidumal, District Judge
of Ahmedabad. He observed in his judgment : “ We
have almost unanimous evidence to the effect that-
~ before the Shevaks made their rules in 1883, their per-
‘mission for entering the Nij Mandir was only taken at.

the tima of the Sakribhog Darshan and a$ no other and

even at.Sakribhog time no fixed fee was ever demanded -
orpaid” and again “But although every one could
fgo into the Nij Mandir every. one could not go.
~up on the Sinhasan. The idol wears ornaments.
worth about a lakh......... It stands to reason there-

“fove that permission shouald be taken for mounting the

platform. It is needed by ‘those who want.to do Panch-

- arit or Kesar Snan or Charana Sparsh. The regulation

of t.heae mast in the nature of things be done by the
bhevaks in wttendance.....;.,..-.. The condition regard-

- ing cleanliness does not appear to have been rigorously

»

enforced but there is no donbt that Shevaks are entitled
to refuse permission to anyone not following the usual
rules regarding personal cleanliness...... The Shevaks

are to see to decency in worship but this power does

not mean that they can make a sweeping rule demand-
ing tickets and fees for entrance. I thereforehold that
according to the established practice of the institution
‘the Gors were not prevented from entering the Nij
Mandiv whenever it wus open or dom any Dharma
ILR3-3 s :
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119y K.uva in the said Mandir but that Whenever such Kuya.
— ~ had to be performed on the Sinhasan permission, express

""‘K_su.«'é@x -

‘GaNarRAR ~or implied, used to Dbe taken‘from the Shevaks in attend-

< Pl»i;., .ance, which permission was never refused to decent

. "HE . Dy s . - J -

» meumf worshippers.” He then-proceeded to show that the

- ](;i THE Gors were before the rules. free alsu to enter for Dar-
KORE

cpeveis.  Shan or Dharma Kriya with their Yajmans and ‘that
“ComurrEe.  before 1883 the Shevaks had no right to demand money’
o from tliem. as entrance fee for the Nij Mandir. He
next discussed the gqnestion” whether the Gors could
‘take whatever was given to ‘them by their Yajmaung
in the Nij Ma.ndir‘and came to the 00110111sioh~t11at L
“they could whether given inside 01 outsile -the Nij
-~ Mandir and he remarked thab “it could appear
~ from some of the wnnesses that they consider it a
_matter of conscience to pay the Gorin the Nij. Mandir.” -
Has alsn stated gen‘emﬂy; “Thers' is therefore not
‘the least doubt that before 188% every Hindu
(excepting “certain low caste people like MOChlS, &c.)
. ,could go freely into the Nij Mandir.” He then
considered whether .the Shevaks had any right to
" chuuge the old practice of the insbitution and frame the
rules of 1883 for fixed fees and wrote: “All I can
- say is that nothing can ‘be more scandalous nothmg‘
more unjustifiable... ...They have promulgated these
novel rules which Would muke ‘the hair of any Hindu
loving his country’s institation to stand on end. -Such -
~-open sale of Darshan tickets has never been practised
anywhere and not a single witness except the 3 or &
* infatuated ones, Who said the Shevaks were owners...... ‘
_could say a WOld in favour of the Shevaks’ power to
frame ruch rules These concluswns were “confirmed
~and even e‘{tended by the exclusxon of the exceptlon in
~‘favour of the Sakribhog Darshan by the High Court."
. Birdwood J. observed “the Shevaks are not the owners -
of the temple ...... “they are hable as tmstees to render
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“an account of their management. This was the position '1919, L
g asmgned to them by the’ judgment in Manohar szcsh — =
" Tambekar v. Lakhmiram Govindram®, = And we do %ﬁigiiﬁlﬁl
“not think that' by virtue of their office, as defined in V.,
. that case, they have this fmbhox ity to levy feesinvespect m‘i‘;‘;m
-of any public lelnmus services held in the temple”® ,gilgof;";
and Parsons J. remrked : “Such of the rules which ‘fi;:i;pm,,;
forbid admission into the Mandivs, except.on the pr odug-  Comurrem,
‘tion of a pass t2 b2 oabuued on paympnt of a fee, are ‘ '
undoubbedly illegal and - wlira vires. “Rules' can - be-

.made and enfomad by the Shevaks- to ensure’ good

worder and decency of w01s1np and to prevent ovcr-
erowding in the temple, but subject to these rules the

right of cntrance. into a public temple such as:the

“present, for the pur poses of worship of- the memberg

“of a casta enbitled hhexe to worship'is a free right ‘and

cannot bn prohlblted or sold”®. ‘No appe‘xl was maie

. from thl% decreec of the “High Court to the Piivy
, Councﬂ It has however been ar 0'ued on behalf of the

Shovakq with the support of the Temple  Commitiee
'-,ebhab the rules have beéen validated by having been in

. force since 1883 and by havipg been revi ved in 1888 by
- “the Recewer in the present sult Manohar Ganesh Tam-

bekar V. Lakhmiram Govindram® with the approval of *
Mr. McOorkell the Dlstmct J udffe of Ahmedabad, and in

- 1892 of the High Court and by having been continued in.

force pending the hz}mmg of fresh rules under clause

“19° (4) by the provisions of clause 13 of the Scheme of
"Management prepared in 1906 by the High Court and

finally sanctioned in 1912 by the Privy Council. It seems-

“to us - however that these arguments have no solid
‘foundation as 'ulged on behalf 6f the Gors and the

‘ weneml public. The radical objectlons to the rules

,r-iha,ve been repeated by Mz Kennedy, the District J ndge

‘ of Ahmedabad thus : “The first question then agregards
: U) (1887) 12. Bom. 247. Lo (1890) 15 Bom. 309 at p 318
o Ibid, p. 321.
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these 1u1es i the pass system. There is no ob]ectlon to-
the pass system itself by Whlch only pass holders are
admitted with certain’ exceptlons into the Nij Mandir
‘and where specxal passes are issued for partlculm acts
" of devotion. But a great deal of objection is raised to-
the levy of fees for the passes. It does seem to me
somewhat of a scandal that the opportunity of acquif,r
ing religious merit should be sold in this way formally

- and nakedly. Idonot suppose any other temple in

 India does anything of the sort. - There are fees no-
doubt levied at other temples ad valorem of the reli—
gmus benefit but these are secular taxes imposed by

, the Government,” He did not congider the levy of -
- fees necessary to prevent overcrowding but did not.

_press his objections in view of the fact that the levy

- had been practised for at least 30 years and was strong-

ly favoured by the Temple Committee. He failed

. however to notice that this practice had been question-

‘ed from the very outset and had been declared illegal

and ulira vires in the other suit by his predecessor
Mr. Dayaram Gidumal and in 1888 and in 1890 by the-
High Court. "Its 1eviv*11“01 rather survival under the
'Receiver from 1888 in the present suit was a temporary
arrangement pending the settlement of the Scheme of
- Management and was so sanctioned by Mr. Dayaram ‘
~ Gidumal’s successor Mr. McCorkell in 1891 and in
. 1892 by the High Court. - It was similarly permitted -
“As a tempormy _arrangement only pending the

f‘framing‘_ of regular rules under clauses 12 (4) and 13-

and Schedule 5 of thé Scheme in 1906 by the High
Court and in 1912 by the Privy Council. It seems to us,.
" therefore, that the rules prescribing the- pass system.
- have been shown to be illegal and ultra vires in so far
-as they have 1mposed fixed fees in payment for the"
- passes, Whet11e1 upon the Gors 01 the. genelal public-
entltled to woml_np in the temple at Dqkorc It has to:
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‘be remembered that the rules when sarictibriéd become
A part-of the Scheme of Manftcement under clause 12(D) -
subject under clause 20 to the control of the. ngh
Court and that it was prov1ded that the Scheme should
be in accordance with the ‘established pr'zctlce of the

-institution by the preliminary ]udgments both of the

High Court and of the Privy Council. - | His Lordshlp
‘then proceeded to discuss the rules in detzul 1

O: der accm"quly
" R.BR. .

~CRIMINAL REVISION.

Bq/‘ore J[r Justice Shak and Mr, Justacc Ha szr(l
" EMPEROR v. NASIR \VALIR'“‘

':‘Prevention of Cruelty to Animals Aet (XI of 1890), . section 3 (a J—0Oumer of

Ja hor'se—~Ouwner turning out the korse on a street—Horse found in a starvuzg
i condztwn~0ruclU to animals.

The a(‘cueud who owned a horse abandoned lt by turniug it out on the street.

- Some days afterwards the horse was found on a-street in a -starving condition,

. “The accused was thereupon charged with the offence of ill-treating the horse,
.-mnder section 3 (@) of the Prevention of Craelty to Avimals Act, 1830 —

.-~ Held, that the accused conld. not be convicted ¢f ill-treatment under RO~
stion 3 (a) of the Prevention of Cruelty to Aninmls ‘Act, 1890, for it was
esgential under the section that in fact the actused should be in a pomtwn to

. »exercme control over the animal at the time of the ill-treatment.

' THIS wasan apphcatlon in revision ag;unst conviction

and sentence passed by 2 Bench ol Honorary Presi- -

dency Magistratesin Bombay

The acbused who was a hack-vu,torm driver owned a
_:horse. He abandoned the horse by turning it out on
~: the sti'eet on the 1st May 1919. The horse ro amed
;,.about; the streets in a starvmg con(hblon till the 25th,

° Cnmmal‘Apphcatlon for Revision No. 164 of 1919,
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