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R@spondent No. 1 to bear his own costs. . A ¢
- HAYWARD, J.:—1 agree.,
Decree conﬁrmed
J. G R.

APPELLATE CIVIL.

s

Before Mr. Justwe Shah and My. Justwe Hayward

l*‘AhARUDINSAB AND TWO OTHERS, SONS. AND HEIBS OF, rEE DECEASED
MAHOMED ARIFSAHEB waLab PIRASAHEB, KHATIB AND MuLzA -
. (oriaINAL PLAINTIFF), AppELLANTS 0. THE SECRETARY OF STATE' FOR
INDIA IN COUNCIL AND OTHERS (ORIGINAL DEFENDANTS), RESPONDENTS #

,Reuenue Jurisdiction dect (Bom. Act X of 1876), section 4 (a), proviso (Ic)

and section & (a) and (b)~Khatib Inam land—Alienation of land by
Iramdar's widow—Adjudication passed by fna.m_ Commissioner exempting
the land from payment of agsessment—Collector's order directing alienee to
pay economic rent to the ofiiciator appointed—Suit by alience to set aside
the order—Jurisdiction—Civil Court. : .

" The lands in suxt were ongmally granted in Inam to one Fakarudm for.
Khatibgiri services. In 1856 by an adjudication passed by the Inam Com-
missioner under Bombay Act XI of 1852, it was declared that the lands were
to be held by the Inamdar free from payment of land-revenue. . In 1864
Fakarudin’s widow Pachhabi alienated the lands and transferred the Khatibgiri
right to plaintiff’s father. Thereafter the plaintiff enjoyed the lands free
from assessment and performed the services as Khatib until 1911 when an
order was passed by the Commissioner directing that _>the ful_l‘ economic rent
be recovered from the plaintiff and be paid to defeadant No. 3 as long as he

officiated as Khatib on behalf of the Inamdar-~ The plaintiff sued for 8

declaration that the Comumissioner’s order was invalid and not binding upon
him and also claimed’ the right to officiate as & Khatib.. The defendants
contended that the jurisdiction of the Civil Court was ousted under section 4(a)
of the Bombay Revenue Jurisdiction Act, 1876 ; and the suit was not saved

®First Appeal No. 18 of 1916,

i
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: by clause (%) of the pmvxso to that section nor by sectlon 5 (a) and (9) of

vthe Act.. E

Held, that the phmtt&ﬁ’s clmm being a clalm to hold land whoﬂy or parti-
ally free from payment of land revenue inder an “adjudication duly passed bya

- competent officer under Bombay Act XI of 1852, was cognisable by the Civil
" Court under’ clause (%) of the proviso to section 4 of the Bombay Revenue

E Jurlsdnctlon Act, The fact- that the plaintiff clalmed as o.henee did not mke

) the case out of the proviso.

"~ Held, further, that the claim to perform the services as Khatib apart from
the claim to hold the lands exempt from the payment of land revenus, was,

¢, although in form a claim covered by the first part of the second paragraph of ‘
- section 4 (a) of the Revenue Jurisdiction Act, 1876, in substanceé a matter

between private partiées and might be -treated as falling under ssction 6 (5)

. of the Act, noththstandmv the suit was against (fovernment aud was thus

¢Oﬂmsable'by Ciyil Conrts. _

PIRST appeal against the dec1smn of E Clements,
D1str1<3t Judge of Dharwar, in sult Np, 8 0f 1914,

i Juit for a declaratlon. IR

" Lands in suit were originally granted in Inam to one -

: Fakarudin walad Mahomed Kasimsahebfor p erformagce

of Khatibgiri services. Fakarudin died in 1859,

In 1856, the Inam Oommlssmner orderéd that the
lands should be regarded as Inam of Kha’mb and be
held free of assessment.

In 1864, Pachhab1 widow of Fakarudm, alienated the

lands'in favour .of Pirasaheb (plaintiff’s father) by a
registered aoreement' nader which, in consideration of

- certain sum in cash, Pirasaheb was to enjoy the lands

. and perform the- servwes of Khatlb from generation to

.

generation.
The lands were accordmdly enjoyed by the plaintiff’s

famlly ¢i11 1910 when disputes regarding the perform- -

ance of - Khatibgiri service having arisen between
plaintiff and defendant No. 3 who was the male repre-
‘gentative of the or1g1nal Inam family and was willing
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to perform the service, the Comrmssmner of the_
‘Southern Division, on, September 23,1911, ordered as

follows —

“I ﬁnd that; Pachhabl had no power to ahenatc the land as accordmg to the
Sanad thelands are 1nahenable .Also she had no power -to alienate the
right of service. It follows from this that the alienee family have no right

-toretain ‘the .profits of the Inam and should properly be evicted from tha -

land Sich eviction however géems contrary fo the existing practios approved

’ by Government in accordance with #which lands alisnated for adequate

consxders,tlon and contmuously held for a.long period by the alisnee are

; allovved to remain in . the  alienee’s possession subject to the payment of tth
. r’,qu economxc rent

Imthls case therefore I order an!reoommended by the - Collector that full

~* economic. ‘rent be- recovered from ‘the™ present representative of the alienee
‘Pirasaheb and be paid $o Moha.madhamf 80 Iong a8 he officiates a3 Khatib on
‘behalf of the Kbatedar Inamdar. )

The present eoonomweut is fixed at Rs 450 per annum

-

Agamst the order*nf the Commlssmner the plaint1ff .

_a,ppealed tox; the Governor-m-(}‘ouncll His appeal
 being- chsmlssed he filed the suit for a declaration that

the order passed by the Commissioner was invalid and

" not bmdmg on him ; that he was the full owner of the v

lands in suit aid of the Khatibgiri right appertaining

“to them“and for an injunction prohibiting the defend-
’ ants from. recovermv Rs. 450 annually from him and
for 2% ret‘nnd of Rs ZoO recovered by the defendants ‘

# ;
The defendants contended mter aha that ~the

', plamtlﬁ.”s famﬂy had no mght to oﬂimate as Khatlb

that the Oommlssmner s order was, Justlﬁed under the :

“rules cont‘uned in GoVernment Resolutlon No 10336,
dated the 12th October 1908, and_that. the sult was *

balred under section 4 (@), of the Bomb‘ry Revenue.‘
Jurlsdrctlon Act, 187 6

The DlStl‘le Judoe held that the" smt Was barred

yoder section 4 (a),paragraph 4 of thevBomba‘yrRevenue |
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‘ Junsdletmn Act as 1t wasg a suit agamst Govern-’

. ment relating to 1ands declared by Government to be
: 'held for service. :

Plammfﬁ appealed to the ngh Coult

. G S, Mulgaonkar A -G. Desai’ and M H Vaktl for
“the appelldnts :—We submit that.the suft is not barred
by section 1 (@) of the Bombay . Revenue .Tumsdlctlon‘
~ Act, because.the plaintiff in this case is Dota heredltary
“officer under Bombay Act I1I-of 1874 nor is he,a village

_officer or servant The words " village ofﬁce1 or -
" gervant ” would mean those officers "Wlm aresuseful to..

*.the State and-the v1llage commumcy but, Khatib’s officé
" is useful to t?le community ouly;, I

;; The -suit is saved - by proviSoj(lé) of sdction®4 as the

< property in question was duly declared free from pay-
~ ment of land revenue under Bombay Act X I-of 1852,

“The - definition of “Land .Revenue” in. this' Act is

(ifferent from that in the Land Revenue Code and
~includés the economic rent demanded by fhe Commle-
.-‘sioner ;- see gection 3. The present suit isin Hubstance
one to establish the right to hold the land free from
payment of land revenue.’

Further, the suit-is- saved under- secmon 5 Cu) oi the

rBombay Revenue Jurisdiction Act,as it is a suit to

contest the amount of land revenueclanmed as economic
rent, on the ground. that it is inexcess of the authorised -

mnount namely, the amount of full assessment on the
land which the. Government would be entitled to levy
in case of 1esumpt10n Lastly, the suit falls under
section’ (b) of the Act, because the contention between
- the parties is wha is-the preferable claimant between
,the plaintiff and the defendant. We not only deny

" that deferiti'mt ig the heir but also claim . as heirs our-

.selves. So 1t is a suit_ bcbween private parties.
ILR2—10 h
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Coyayee, with "Governmeht Pléader, for respond-
~ent No. T ——Wex subfnif that thes snit f‘lHS under

.,gectlon 4 (a), palagrapﬁs Ll), (‘7) ahd ") of the” Bombay‘

Revenue J gusdlqtlon Aty
- Ag to paragraph (1), the.plainitiff’s elaitirt6 hold the
oﬂice of ahereditary offfcér appomfed o ‘recbgnised.

-under “ any-other law'for the time Belng 1n,,f01ce ?and’
“thder Bonibay Aet Xlbf 1802””011\9 “office - othatlb ‘is-
fxecggnlaed a&heledltary ygee. sclredule B saction 8." The

sutit;. . therefore; .fallé“ﬁndel thig paragraf)h CAs to
paraglaph QZ), the efféct of thes C,Qmmlssmnex g, order

_heing to exclude the plamtlff from. en;oymg the office

of Khatfb, thé-guit: brought Dy-thé plalnilff; claiming

~the-. nght “to officldfe as Khamb falls under this
,paragrap.h, As to paragraph w;(é), “the: lands being.

held foy service, aud the clalm bemg agamst'

) Govemnient Ielamng" to these lands the present: sult

is one {falling under this palagraph " fThe provmol

- clause (k) of section §would notsave the suit ‘as the
' plalntlff is: only an ahenee from the Inamdar and the

proviso-. ddes Aot cover a, claim of an alienee.- Sec- ‘
tion. 5 (a) also would not save the suit, as the economlc\
rent~claimed is the amount aunthorised by Government ‘

--which cannot be said to be in excess as contemplated in

this’ paragraph Section 5 (b).canuot save the suit, as
Government is & ‘party defendant in this case and this is
not a suit purely betweén .private partles

' Nilkant Atmaram, for’ re%pondents Nos 2 and 3.

C. A, T
- SHAH, J.:~Thé plaintiff sues fora deélzutat’ion that he =

is the full owner of the lands in suit and of the Zhatib-
giri right appertaining tothem, for an injunction prohi- -

- biting the defendants from recovering Rs. 450 annually

from him and for a 1efund of Rs 750 recovered by~ the'
'defendants \ ‘
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- Tt is alleged that Falrarndins walad. Mahomed Ka51m-

. aheb was. ougmally tlhe /c/zatzlf in Hangal and that as -
such he' held celtam lands in, Inam These lands Were.
allowed to . 1em(un\Wlth 'h1m in 1806 by the Inam
Comm1ss1one1 unde’r A(;t, XI o‘f, 1852: .Hnder circum-

-stances detalled Jimithe plalnt‘thé'lands‘ami the - khatibs

giri camie to be ahenatéd to- the plammff’s Afather in 1864
by Fakarudin.’s wldow ‘Eachhabm Théreafter: the

: plammﬂf clalms “to “hawe™ “enjpyed “the 1ands free “irom,‘

assessnfenb and- performed the Serh’ces as klmmb until
the Comm1sswnel @outhelh*D1v1§10n) made an.order
on_ the 23rd Sepfelgbel 1911, dlrectmg ‘that the full
economm irerit be recovered kaom *‘ﬂie‘present’plamtlﬂ

and be pald to Mahgmed" Hanif. (defendant No. 3) as |
long ashe officiated ag.Jehatib on-béhalf of the-Ipamdar,
The ' 001nm1s310ne1 ‘made this. m,der under the rules -
framed by the Govéinment in 1908 under Act X1 0f 1852

cand BombayaAct VII of 1863, _section 2; clause- (5) and
then general powers. The plamtlff now clalms reliefs

" inthis suit on the footing that fhé said corder, of: thq;
Commlssmner is invalid and pot bmdmg, updn him and

that the alienation,in favour of his father is. good The
plamtlif also clalms as an helr 4o Pachhabi.

. Tt is not necessary to note. all the defences; which may

be . gathered from the several issues- frimed by tlie lower.
Court.. Three issues out of thent were taken up as
preliminary issues,.  Two out of these three issues werg
dropped as having been - -unnecessarily framed. The
only preliminary: issue considered and decided by.the
lower Court relates to_the jurisdiction of .the Court to
entertain the suit. The lower Court held that the suit
‘was barred. by section 4 (@) of the Bombay Revenue
- Jurisdiction Act and accordingly dismissed the suit.

The plaintiff has appealed to this Court and has u1ged )
in support of the appeal that the jurisdiction of the Clvﬂ_

Courts is not ousted by section 4 (a). .and that the suit
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1919, is covered: by the exceptmn 1nd1cated in the provlso:
-f,——-——“‘=»cla11 s@ (k) of section 4 and is also $uved Dy section-d (a).
F A’EQ’;‘}’}”‘N' . and .(4)... On. behalf of *the defendants it ‘has- been-
~ “n. " contended that the ]umsdlctlon of the Courts.i is‘ousted
e '*un(ler the first, second and fourth* paragraphs of Sec-
or STaTe  tiond (a)-and that, .clause (k) does-not apply as the:
$ FOR Tvoia. plaintiff is only- an alienee and’ fur ther that the claim
' relating ta. (:he khatzbgzrz serv1ce 48 not covered by the
prowsow’ A urr;her it is con’oe.nded that section 5 (a) does'
“not apply ds the amount ordezed by the Commlssumer
“to be recovered as. “the economic. rent is reall y the
amount-authorized by the - Government, and that, there-‘
" fore there is no ‘excess such as is contemplated Ain the
first part of sectlon 5 (a) Section,5'(h), it is urged cans’
-not apply to_ the present suit as it relates not 1rerely to
a clalm between priyate partles but toa claim agcunst

Government,k

-« In the present case there can be no doubt that in 1856§,
~the lands. ugsquesmon were continued as the permanenti
ofﬁcnl’emolument of the hereditary office of a khatib in
. Inam under the decisionrof . the Inam Oomm1ss10ner '
'The oftice of khatib, though not expressly menuoned in
Act XI -of 1852, schedulé B, raule 8, clausel, is one of
the type contemplated by that clause and not by the
: ath prov1swn ‘of that rule.” The- plalntlff no doubh
claims the. rloht to oﬁicmte as a khatib ; but his su1t in
substance is to establish his right to hold the land ﬁee
from assessment. It is common gronnd that the Here-
ditary Offices Act (11T of 1874) does not apply.. to this-
office. - The fact that the Commissioner has- acted under
the rules framed by ‘the Government under Act XTI of -
1852 also:confirms the view that Act IIT of- 1874 has'no-
applicationi.” The claim may be treated as’ relating to
property appertaining to the liereditary office-of khcmb
recognized under Act XI of 1852 under the first park-
grapli-or iit part as a claim to perform the daties of the
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'o’ﬁce under the second paraﬂraph or as rphtmg to lands -

: declared by Government or any officer duly authorized
‘m that behalf to be held for service under the last para-
‘graph of section 4 (@) of Act X ol 1876. " These provi-

sions are, however, subject to the e‘\ceptmns mentioned -

in ‘the section. The plamtsz’s claim to hold ‘the land -

wholly or par tmlly free from payment of land revenue” *
“under an ad]udlcatlon +duly passed by a competent
~officer under Act X1 of 1852'is cog mzable in the Civil”

Courts under clause” (/) of the prov 150 to” the  .same
.section. "I do not.think that the cu'cumstance that he
~claims as an alienee takes the case out. of the proviso.
# It is not necessary_ to consider the further argument

based on section 5 (@), though Iam' by no means satis--

fied that the present suit is not saved under thdit cliuse

go far as it seeks to get rid of the order of the Commis-

sionei' as to the economic rent. The chse 'is very
smnlar to the second appeal which we have just

decided ; and the »point “of jurisdiction here .must be’

demded in the same way..

The claim to’ perfmm the service.as khatib apart from
‘the claim to hold the lands exempt from -the payment of
“land revenue sta11d<s on a; somewhat different footing.

That claim is' covered in form by.the\ﬁlst part of the

" second paragraph “of section 4 (¢)®and may be in form

" not cognizable by the Civil Courts: but in substance
‘ that pzut of the claim is a. matter between private
* parties.. The suit is no doubt against Government and
' properly so as regards the other reliefs. But this relief
by itself could well be treated as falling under sec-
' tion 5 (b). Besides it isa prayer of secondary import-
‘ance in the suit, the principal thing. ‘being the claim as
“to lands being exempt from the payment of land

revenue. Itmay be that on the' merits asto which I

- express no opinion, - the plamhﬁ.’ may fail to establish
ILR2-11 ;
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.- 1919, ‘that lie is entltledto ofﬁclate as a- khatzb but the

claim is cognizable by Civil Courts. -
~ FakarupiN-
SAB Several other questions have been ar nrued in thls
Tﬁ}m' appeal as beannfr on the question of jurisdiction. But

Sf;*g:;ﬂ; they are all questions which may affect the merits of

ror Inpra,  the plaintiff’s claim and will have to be. considered by

~ the lower Court when it comes to deal with the case on.

the merits. For instance it has heen argued that the

" rules 0f'1908 under which the Commissioner has‘acted

_ arenot justified by Act XI of 1852, schedule B, Rule 8,

- “clause 5 so far as they are sought to be made applicable

‘to an hereditary office, not falling under the said

clause 5. It isfurther arffued that the Sanad relating:

' to the land shows that the land 1s inalienable and that;

what is granted is land and that what can be resumed

“is the land and not *merely the assessment and further

that the Government have the right tp. determine as to

‘who shall perform the service of khatib. It is also

"argued that whatever may be the powers. of Govem-

- ment with regard to the office, they can only resume

what they granted in Infim under Act XI of 1852, that

is, they may levy full assessment, but thev cannot.

‘resume the possession of the lands nor can they levy the

_full economic rent. But these are all questions Whlch

touch the merits of the case and do not affect in any

way the point with Wlnch we are concerned at present.’

I would, therefore, reverse the decree of the lower

Court and remand the suitto that Court for- dlsposa}

N accordmfr to law S W e

. Costs up to date to be cOsts in the suit. Tw‘o se'ts‘ of

. costs for respondents (one for respondent No. 1 and the
~other for respondents Nos. 2 and 3).

"HAYWARD, J. :—I agree. .
) Decree reversed
J.G.R. -
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