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Revenue Jurisdiction Act ( Bom. Act X of 1876 ) section 4 (a), proviso (k)—
 Kazi Inam lands—Alienation of lands by Inamdar— Adjudication passed by
- Tnam Commissioner declaring the land to be held wholly free of assess-

ment—Order passed by the Colléctor directinj alitnee to pay rent to Kazi
or else directing resumption—Syit by alisnee to st aside the order—Civil
*C’ourt-—.fumsdzctwn ) '

The Iands in smt wére granted in Inam fo Kazi services. In 1852 by the K
declsmn of the Inam Comrmssxonel it was declared that the lands - will be
contmued to be held wholly free of assessmonf Tn 1914 the Collector passed:

" an order dxrectmg that the plaintiff who Was an alienee from ‘the Inamdar

should pay a dertain rent on the lands in suit for Kazi. servicés or else the 'f
Jands would be resumed from his possession. The plaintiff sued for a =

" declaration’ that the order of the Collector was illegal and wltra vires,” The’

defendant Kazi contended that the plaintiff’s claim being against Government.
relating to the property .appertaining to his office. as vilfage officer, the
jurisdiction of the Civil Court was: ousted uvnder section 4 (a), paragraph 1 -
of the Bombay Revenue J unsdlctlon Act, 1876. -

Held that the p]amtﬂf’s clalm bemg a claun to hold land who]ly exempt; )
from assessment under the decision of the Imm Commlssxoner was clearly
within the scope of proviso (k&) of gection 4 of .the Bombay Revenue- Jurig-
diction Act, 1876, and therefore cogmsable by Civil. Court S EORE *

4, a

Held, also that the proviso to sectxon 4 of the Bombay Revenue J arisdic-
_ tion Act 1876 1n ferms apphed to any person. claiming exemptlon from Land
Revenue under an adjudication duly passed by a competent “officer” under.

_Bombay Act XI of 1852 and an alience from the Inamdar could ot be treated

w
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SECOND Appeal agamst the decmon of L. C Orump,
District Judge of, Belgaum; confirming the- decree
p'xssed by A. Montgomerle, Ass1stant J udge of Belgaum

# Second Appeal No. 922 of 1917
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Sult for a dec]aratmn : o 1919
The 1ands in suif s1tuated at Madwal,, a village in- MAH‘AMVAD‘-‘”
Gokak Taluka, ‘weré ongmally granted in Inam for. SAIéE“
Kazi servicés to the'ancestor’ of defendants Nos. 2 and 3 = Tue’
’ . . SEcrETARY

by the Peshwa Government. ’ S oF

In 1824, the Tands were alienated by the then Kan in Fo?f;:fl N
favour of one Annajlpant Deshpande. e o ‘

In 1852, the Assistant Inam Commissioner held an.
enquiry regarding this Inam and by his decision, dated
the 31st December 1852, ordered as follows.:—

The said land at Madwal, Mahal Ankalg'i,‘ ‘in the .Pachapur Taluka - of the
Balgaum District which is continued as whole Inam'.iyn the name of the 'Musa'l-
man Kazi Babasaheb walad Tsabsaheb of Pachapur has been so contmued... »
from the beginning as an Inam in vespect of “Mulla”. Iti is, therefore,
‘thought proper and is hereby ordered that the said land...should be perpetually,”
- continued as whole Inam, along with the vatan of the Mulla....This decision
ghould only be taken to mean how long the land is to.be continued free (wnth-
Out ‘assessment).

In 1900 the beirs of Annaglpant Deshpande who had
remained in possession of the lands since 1824 sold the
same to the pldlntlff :

In 1914 the defendants Nos 2 and 3 Kazis of Madwal
‘moved the Collector. of Belgaum to have the land
‘resbored to them and ‘the Collector by his order, dated

the 2nd J une ’1914 required as follows :—

T In these cases as the stipulated service continues to be performed and is

. requlred by the village community but the service Inam lands' have been

- wholly or partmlly alienated, no steps need be taken to resume such lands
from the persons in possession of them so long as they agree to pay the rents
demanded from them and so long as any memper of the family of the grantees.
is willing to perform the requisite services and to pay the judi fixed on' the
Inam lands; but it should be intimated to the alienees that the lands will be
resumed’ from their possession whenever the requisite ‘services cease to be
perfomed or when the alieniees .refuse to pay. the rents demanded from
them "

-.’I,‘he-rent demanded was RS, 68. -



1919,

Magamap- -

- BAHEB
v'~
.- Taw
SECRETARY
- OF .
-8TATE

"For INDIA

122 .. INDIAN LAW REPORTS. [VOL. XLIV.
Agaihst the Collectoi_"’s ‘ord~er,'\th'e pleinﬁff‘f pi'efel‘red
appeals to the Commissioner and the. Governor-in-

Council. Tke said appeals being dismissed the plaintiff
filed the present suit for -a declaration that the order
‘passed by the Collector was illegal and ultm vires.

Defendant No. 1 the Secretary of Stnte for India in

' ‘Gouncﬂ contended that the lands ‘were service Inam;
that the order of the Collector was ]ustlﬁed by the rules

framed under Bombay -Act X1 of 1852 and published in
Government  Notification® -in Revenue Department

-No. 10336, dated the 12th October 1908; and that the
, ]urlsdlcblon ‘of the Civil Court, was ousted by section 4
: (a) of the Bombay Revenue Jurisdiction Act 1876.

‘Defendants Nos. 2 and 3 raised contenmons snmlar :

. to that of defendant No 1.

The-Assistant J udge decreed.the suit in favour of the ]
plamtlff by declaring that the Collector was not en-
titled to recover any sum exceeding the full assessment
of the land in suit. He held that the Collector’s order
was not justified by the rules framed under Bombay

-~ Act XI of 1852 and that the suit was not barred under:

section 4 (@) of the Bombay Revenue Jurisdiction Act

1876. Iis reasons were as follows :— .
“ Plaintiff claims that the suit comes within exception (k) of the same

section and also of sub-section A of section 5, ... Iam of opinion that

the present suit is covered by both exceptwns relied - on by plamtlff
Land Revenuo is defined in the Act as ‘all sums in payment in money“or in -

. kind received or claimable by or on behalf of Governnient from any person

on account of any Jand held by or vested in him or any cess or rate .authorised

"by Government under the provisions of any law for the time being in force !
- Thé definition obviously covers much ‘more than the ordinary land revenue -
‘assessed in accordance with the Land Revenue Code. It.is not confined to-

what is usually termed a land revenue asgessment. - -The sum imposed by the
Collector’s order appears to be a sum claimed by Government in- respect of

_land held by plaintiff. It is true that it is described as rent nominally paid
‘to the Kazis.. But it is in reality a sum “enacted by Government from the land

from remunerating a servant of the village oommumty. It does not maks
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cany ddference whether Government orders the plaintiff to pay the sum d\rect- -

~ ly to the Kazi or itself collécts it and hands it over to the officiator for the
time bemg It may be that the remuneration is not paid to the Kazi ag a -
~-servant of the State ; but the original grant by the Peshwa and the continua-
tion of the grant by the" British Government indicates thatr the State, has
assumed the burden of remunerating the services  rendered to a part of the-
commumty ‘Rent claimed from plaintiff is claimed by Government in order to
assist it in paymfr for these services and so falls~within the deﬁmtwn of
‘Land Revenuo®. I am nof sure that it would not also fall within the. term
‘cess authorised by Government’: Plamtlﬂf’s claim then is a claim to hold
his land either wholly or partially-exempt from payment-of the demand for

* ' land revenue now made upon him.; .. And his claim is based on an adjudication
duly passed by a competent officer under’ Act XT of 1852 declaring the parti-

" cular property in dispute to be exempt. The decxsmn in Janardhan Rao v. The
Secretary of State for India, 13 Bom. 445 is based on the "ground that where
there has been such an adjudication, Act X of 1876 leaves the interpretation of

© that ad]udlcatmu within the jurisdiction of the Civil Courts. From another

point of view-thisis a suit agmmt Government to contest the amount claimed
as land revenue on the ground that such amsount is Jin excess of the amount

authorised in that behalf by Government (section 5A), land revenue being_

. taken in the sense above indicated. I therefore find that this suit can he tried
by this Court . ' . '

Against the decision of the. Assistant J udge, defend-

" ant No. 1 and defendant’ No.,’3 preferred sepafite appeals

to the ‘District Court. Appeal No. 263 of 1916 preferred

by deferndant No. 1 was, however, withdrawn and it

was dismissed. In defendant No. 3’s Appeal No. 264 of

‘1.)16 it was contended that the suit ‘was barred by

section 4 (a), p'n‘a“l"lph (3) of the Bombay Revenue

- Jurisdiction Act, 1876. The District Judge d1sallowed
the contention and dismissed the appeal.

Defenchnt No. 3 preferred an appeal to the H1gh
E Cour ’ /

A G Desai, for, the 'appellant -4-Apart from the
.question whether -the order of the Collector is right or
wrong, [ submit that so long as that order exists a suit
to set aside or avoid that order is not cocmsable by the
01v11 Courb The ]unsdlctlon of the Civil Court is
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ousted under sectlon 4 (a) of the Revenus, J umsdlctmn ‘
Act. - :

I rely pmnmpally on section 4 (a),paragraph 1, Whlch
“prohibits “ Claims against Government relatmg to any_'

property appertaining to the office ....oceviniiiiicinnnennn. -
of any other village officer or servant”. ‘The words
“village officer ” are general and.they would include a
. Kazi whose services are useful to the community. The
Government has to pay remuneration to a Kazi for his

* services and sometimes; as in this case' instead of an

allowance in'cash, land is allowed to the Kazi as re- -
muneration for his services. . These lands having gone
‘into the possession of strangers, the Government will
have a 11ght to resume them and restore them to the -
‘Kazi. Instead of resuming possession, the Collector
. duecbed that my client who is performmg the services
of a Kazi should get the economw rent from the
alienee. ’

Ifurther submlt thatthe su1t isnotsaved by proviso (%)
‘to section® 4, for two  reasons, first, the proviso in
‘terms would not apply to subsequent alienees_ from the -
Inamdar. - The words “any person” in the plowso
Would mean only the person in whose fa.vour the grant
is'made and not any alienee from him.

Secondly, the plamtlff’s clalm is not to hold land;
wholly or partially exempt flom payment of land<
revenue. “Land Revenue” is defined in the Act as -
“all sums and payments, in money or.in kind, received

- or clalmable by or on behalf of Government from any
PEISOIL seervrrrenicttonnenss Ceveesriesasenireneeanes erreereenetens e
see section 3. The word ;“lecewed ”  means ?‘.re~
covered and’ retalned but such is not the case here. |
The Government does not “ retain  for itself anything ; -
nor is the sum “ clalmable by or on behalf of Govern-
‘ment., ”’ ’l‘he rent 1s cLumed by the Kaz1 and 1t is
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demanded by the Oollector for hlS sake The Oollector,
even if he be considered to be Government within the

meaning of section 3 of the Act only directs the alienee ,

to pay it to the Kazi. The suit is also not: saved by
section 5 (a). Itis not a suit to contest the amount
claimed or paid under protest as * land revenue > on the

ground that such amount is in excess of the amount

authorised in that behalf by Government. The plaint-
iff does not allege that any particular sum is authorised
by Government or that the sum clzumed is in. excess of
any such authorised sum. ~

Government Pleader, for respondent No 1did not
contest the appeal o )

G.S. Raoand J. G. Rele for- respondent No 2:—
'We submit that the suit is not barred under section 4 (@),

paragraph (). The words * village officer or servant”
in that paragraph would include only such officers
or servants as are useful- to the State and community,
 Kazi’s services are not useful to the State-and therefore
he cannot be called a village officer Wlthin the meaning

of the above paragraph

Secondly, the claim falls under prov1so (lc) of section 4
and is therefore cogmsable by the Civil Court. ,The
words ¢ any person” in the proviso would include an
alienee from an Inamdar. Our claim is to hold the
land either wholly or partially free of land revenue and
the claim is based under an adjudication passed by the
Inam Commissioner in 1852. Land revenue as defined

in the Act would also include rent claimed by the. .

Collector. It isa sum exacted by Government from
- the land for remunerating the Kazi and is claimable by
or on behalf of Government from the plaintiff: see sec-
* tion 3.- In levying the rent the Collector has, therefore,

gone beyond the terms of the adjudication order made -
by the Inam Commissioner ; at the most by resumption‘
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- the Gr.ovéfnment(c’ould only recover full aissessme‘nt- on.
- the land ; see Ganpatrav Trimbak. Patwardhan v.

Ganesh Baji Bhat® ; Hari Sadashiv v. Shaik Ajmu-

“din® ; Gururao Shrmwas v. Secretar y of State forr

India®, _ .
" The assessment on the land in suit-is ‘only Rs. 124
while the rent demanded is Rs. 68. - The Collector’s.

. order Was therefore unauthorised and the suit to set 1t

aside is maintainable in Civil Court.

Thirdly, the suit is also saved by sectlon 5 (a) of
the Bombay Revenue Jumsdmtwn Act. In form it
is a 'suit- against Government to contest the amount
claimed as land revenue on the ground that such amount
is in excess of the amount, authorised in that behcﬂf by "
Government,

Desae, in reply.

, o C A V o

© SHAH, J —The plaintiff in ﬁEls case sues for rtdeclala- '
tion that the order of the Collector, dated 2nd June 1914,

‘directing that he should pay certain rent on the lands

in question or that the lands should be f01fe1ted is
illegal and ultra vires:

. The defendant No. 1 (the Secretary of Sbate for India
in Council) and defendants No. 2 and 3 in whose favour
the said order was made contended in the trial Court
‘that the jurisdiction of the Civil Courts was ousted by
section 4 (a) of the Bombay Revenue .J urisdiction
Act (X of 1876) and that the order was justified by the

" Rules framed by the Government in 1908 in exercise

of the powers conferred by sections 8 and 10, Bombay
Act XT of 1852,and Act VII of 1863, section 2; clause (3),

: regarding the re%umptlon and contmuance of servwe

lands.

[1) (1885) 10 Bom. 112 at p. 116 @) (1886) 11 Bom 235 at p 239,
o ce 0 ® (1916) 41 Bomn. 408 at p. 422,
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~The trlal-Ooult held that the ]urlsdlctlon of the ClVll
Courts was not: ousted,  that the rules did not justify
the order.of the Collector, and_ that he was entitled
only .to.levy the full assessment, It accordingly

declared that the Collector was not entitled to recover -

from the plaintiff any sum exceeding the full assess-

ment of the lands in suit and ordered a refund of 'the o INDIA. .

-sum recovered in excess of the full assessment in pu1-
-suance of the Collector’s order.

" The defendant No.1 acqmesced in th1s view before
the lower -appellate Court; and ‘the contentions raised
by defendant No. 3 as to the validity of the rules in’
relation to the service lands in question and as to

]unsdlcmon under section 4 (@), paragraph 3 were

disallowed by the lower appellate Court. In the result
the decree of the trial Court was confirmed. '

In the appeal before us defendant No. 1 has not raised
any objection to the decyee appealed from. On behalf
of defendant No. 3, who-is the appellant here, it is urged
that the jurisdiction of the Civil Courts is ousted under
section 4 (a), paragraph 1. The points raised in the
lower appellate "Court have not been urged before us on

his behalf; and it is not suggested now that ‘the
Collector’s order is justified beyond. the extent

recognised by the lower Courts or that the jurisdiction

of the Civil Courts is ousted under section 4 (a), para-"

graph 8. On behalf of the plaintiff, no objection is
taken to the decree so far as it allows the levy of full
assessment against him. Thus in. this™ appeal we are
not concerned with the merits of the decree passed by
the lower Courts, but only with the question of jurisdic-
tion raised by defendant No 3. S o

It isurged that the claim relates to propery appertain-
ing t0-the hereditary office of a Kazi, which is one

of the offices expressly recognised under Act XI of 1852, .
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" schedule B, rule 8§, paragmph 1 .or’ which is the ofﬁce‘,

of a village officer within the meaning of sectmn 4 (a),
paragraph 1, and that no Civil Court can exercise

 jurisdiction in relation thereto. But the provision
_relied upon is subject to the exceptions appearing in
the same gection. As indicated bythe proviso clause (%),

if any person claim to hold wholly or partially

- -exempt from payment of land revenue under an adjudi-

cation duly passed by a competentofiicer under Act XI.
of 1852 which declares the particular property in

“ dispute to be exempt, such claim shall be cognisable -
~-by Civil Courts. In the present case plaintiff relies-

upon a decision of the Assistant Inam Commissioner,
dated 3lst December 1852, a.nd clalms in effect that the
land in questmn is Wholly exempt from assessment. -

_ The Sanad subsequently granted in 1867 “is' only a.’
formal expression of that decision. Thus the plaintiff’s

claim is clearly within the scope of the prowso andf
cogmsable by Civil Courts, .- o
It may be that on the merits he may not be able to

- Bubstantiate his claim fully or at all : but that does not
~affect the jurisdiction to consider his claim to hold the -

land wholly 'free under the decision of- the Inam

- Commissioner.

It is contended, however, that the plaintif.f;iclaims asz'
an alienee and not under the person upon whom
the Inam was conferred under the decision of the Inam

Commission and that the exception cannot: apply to -

h1m The proviso in terms applies to any persons
clalmlng ‘exemption from  land revenue under an

- adjudication duly passed by a competent officer under

Act XI of 1852 I do not see how an alienee can be '

“treated as being outside the scope of the provision,

Further the decision of the Inam Commissioner

‘expressly saves the rights of other persons; whose.

names may not appear in the decision, and it is made.
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‘clear that the decision should be taken to mean how
long the land is to be continued frée from assessm’ent

In thls view of the matter it is not necessary to consi- N

der the effect of section 5 (a) which has been relied

upon by the plaintiff as saving the jurisdiction of the
Civil Courts in a suit like the present. The plaintiff’s

_contention is that his suit is against Government to
contest- the amount claimed and recovered as land
revenue on the ground that such amountis in excess of
theamount authorized .in that behalf by Government.

‘He further contends that the amount claimed and
" recovered under the Collector’s. order is land revenue.

within the meaning of the Revenue Jurisdiction Act
and that it i3 in excess of ‘the amount authorised by
Government under Act XI of 1852 or under the Sanad.
On the other side it is contended that the amount
must be deemed to have:been authorised under the rules
framed by the Government in 1908 and that section 5 (a)

cannot save the jurisdiction of the Civil Courts.

The plaintiff’s contention is not without force. But as
I have said, it is no"t necessary to decide this question.
The only point raised on- behalf of the’ uppellant
as to the jurisdiction of the Court, therefore, fails..
The question relating - to the m2aaning of “resamp-

tion” of an Inam under Act XI of 1852 in respect of
service lands pertaining to any hereditary office nseful

to the village community as distingnished from the.

State, has been incidentally. argued. But it does not
affect the point of jurisdiction in any way. Itis really
a point touching the merits of the Oollector’s order ;
and neither party has objected to the decree under
appeal on merits. It is not, therefore, ‘necessary to
expregs.any opmlon about it. . :

Th e result is that this appeal is. dismissed and the
decree of the lower appellate Court confirmed.
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TMathMtopthzm%mﬁmwmﬂmﬁNaZ
R@spondent No. 1 to bear his own costs. . A ¢
- HAYWARD, J.:—1 agree.,
Decree conﬁrmed
J. G R.
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Before Mr. Justwe Shah and My. Justwe Hayward

l*‘AhARUDINSAB AND TWO OTHERS, SONS. AND HEIBS OF, rEE DECEASED
MAHOMED ARIFSAHEB waLab PIRASAHEB, KHATIB AND MuLzA -
. (oriaINAL PLAINTIFF), AppELLANTS 0. THE SECRETARY OF STATE' FOR
INDIA IN COUNCIL AND OTHERS (ORIGINAL DEFENDANTS), RESPONDENTS #

,Reuenue Jurisdiction dect (Bom. Act X of 1876), section 4 (a), proviso (Ic)

and section & (a) and (b)~Khatib Inam land—Alienation of land by
Iramdar's widow—Adjudication passed by fna.m_ Commissioner exempting
the land from payment of agsessment—Collector's order directing alienee to
pay economic rent to the ofiiciator appointed—Suit by alience to set aside
the order—Jurisdiction—Civil Court. : .

" The lands in suxt were ongmally granted in Inam to one Fakarudm for.
Khatibgiri services. In 1856 by an adjudication passed by the Inam Com-
missioner under Bombay Act XI of 1852, it was declared that the lands were
to be held by the Inamdar free from payment of land-revenue. . In 1864
Fakarudin’s widow Pachhabi alienated the lands and transferred the Khatibgiri
right to plaintiff’s father. Thereafter the plaintiff enjoyed the lands free
from assessment and performed the services as Khatib until 1911 when an
order was passed by the Commissioner directing that _>the ful_l‘ economic rent
be recovered from the plaintiff and be paid to defeadant No. 3 as long as he

officiated as Khatib on behalf of the Inamdar-~ The plaintiff sued for 8

declaration that the Comumissioner’s order was invalid and not binding upon
him and also claimed’ the right to officiate as & Khatib.. The defendants
contended that the jurisdiction of the Civil Court was ousted under section 4(a)
of the Bombay Revenue Jurisdiction Act, 1876 ; and the suit was not saved

®First Appeal No. 18 of 1916,

i
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