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1019.°  execution and the matter must for that purpose be
D — remanded for a further trial to the Flrst Olass Subordi-
. -(FANPATRAO -

Surtanpao  Date J udge at Ahmednaga1

- v. -
ANANDRAO The application was in time, because the excess, 1f

JicapERsO. any, was levied on the 29th of November” 1910 and a.
~ suit was by bona fide mistake brought on the 14th of
November 1913- and was pending until the 31st of

-~ March 1915 in the Subordinate Judge’s Court at Shev-

gaon. It was not possﬂ)le to take further steps until

“the 19th of May 1915 owmg to the intervention of the

" Easter Hohdays and the Summer vacation in the First

. Class Court at - Ahmednagar It has been ascertained

that no certificate has so far been sent to the decretal

‘Court by the First Class Subordinate Judge at Ahmed-

“pagar under section 41 and that, therefore, the jurisdic-

- tion to try the matter has still been retained'by ‘the

_ First Class Subordinate Judge at’ Ahmednagal under

" section 42 of the Civil Procedure -Code. The- queatlon
whether the excess has or has not been levied i in execu--

tion would in my opinion undoubtedly be a.question -

‘relating to the execution of the decrée within the mean-

~ingof section 47 of the Civil Procedure Code. o

Order.set;dside;' '
R. R.

'APPELLATE CIVIL.

i _ Before My, Justice. Sh?ih mzd Mr. Jusiwe dewmd "
‘1919, RAOJT BHIKAJI KONDKAR (ORIGNAL DEFE\IDANT No. 1), APPLICA\'T v,
. July 157 LAXMIBAIL WIDOW . AND HEIR OF ANA\IT LAXMA\’ KONDI’AR
: (ORIGINAL PLAINTIFF), RESPO\IDEN%“ :

(szl Procedure Code (Act V. of 1908}, sectwn 110—-P1wy C’ounczl—Leave
to appeal—-—Valuatwn of clmm—-—Vzlue as at the: ‘tlate qf the decree zlndm

-

appeal T *
o ,_ci%u Applic&tion No..352 of 1918,

»
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In a-§uit. for pqrtmon of ]omt fainily property, the amount or value of. the

subject matter, for the purposes of section 110 of the Civil Procedure Code of °
1908, is the value of the shre which the appellant claims dnd. not the value |

of the entire family property. ~Such value ought to be ascer tamed as at the
date of the ngh Court decree under appeal. ‘

Ma]ebty in Oouncll

" The facts were th‘mt Anant (hubband of La\mlbal) sued
) ‘to recover half a share in the joint family property from
hlS uncle Raoji (defendant No. 1) and his grandmother
(defendant No. 2). He valued his share at Rs. 12,000.
"The trial Court awarded a third shave to defendant
No. 2, and a third share edach to the plaintiff and

- defendant No. 1. After the passing of this preliminary -

. decree, and before partition could be carried out by
metes and bounds, defendant No. 2 died. The plaintiff
: apphed to the Court contending that the mother’s

: vshale devolved upon plaintiff and defendant No, 1 jn .

: equal ‘shares on hér death. The Court acceded to the
'.apphcatmn and enlarged the plaintiff’s shzue to one-
half L R -

‘ing that in the events §hat had happened he .was en-
titled “to “the .whole share of defendant No. 2, and that

the lower Court had erred in awarding an addmonal

one-sixth share to the plaintiff..

»

Defendant No 1 appealed to the ngh Ooult contend- e

The High Court disallowed the contentlon and up- -

‘held the decree p'ISSGd by the trial Court; see I
L. R. 42 Bom 535.

Defendant No 1 apphed for leave to appeal to the ’

Prlvy Council. . -
A \G. Desat, for the. apphcant
- P. B. Shzngne, for “the’ opponent, -

, SHAH, J.:—This is an application for leave to appeal to-
~His Majesty in Oou_ncxl from the: degree of this Coturt-

1919,

Rion-
Bmganr
v, )

- . . " Laxmibar
" THIS was an ‘application f01 1eave to appeal to Hlsh ’
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in First Appeal No. 130 of 1916 on the glound that

" the requirements of section 110 of the Civil Procedure.

Code are satlsﬁed

" In the suit as ommnally brouﬂhf the plalntlff claimed
one-half share in the family property and valued.it at

" Rs. 12,000. The defexidant No. 1; his uncle, and defend-

ant No. 2, his gland mother, pleaded that he was en-
tltled only to one-third.share. A decree was passed in
his favour to the extent of one-third share in the -
property. After the preliminary decree was passed

‘the defendant No.2 died and the plainti{f then made:

an application to have the decres amended by claiming
a moiety in the one-third share of his grand-mother.
The trial Court held that on her death that share became

.equally divisible between the pldintiff and defendant -

No. 1. The defendant No. 1 prefarred an appeal to this .
Court which relatsd to ths one-sixth share which- the
plaintiff claimed after the death of defendant No. 2 over
and above the ons-third share alesady awardsd to him.
This Court confirmed the decree of the tual Gourt

-41101(11110r that the plaintiff was entitled to divide equftlly
‘with the defendant No. 1 the share. which defendant

No. 2 could have clax med in her life-time. :

As the decree of the lower Court is confirmed by th1s
Court, under section 110 it i$ essential that the appeal -
must involve some . subsfantial question of law. - This =
condition,in my opinién, is satisfied.in the present case, .
The appeal Taises the question ‘as-to whether on the :

“death of Yeshawadabai the plamtlﬂ became entitléd’ to

a moiety of her sharein the property-or whether the

defendant "No.. 1 was excluswely enultled, to ﬁhaﬁ

share. : : R

As to the value of the subgecb-mwtter of the stiti 1n the "
Court of first instance it is clearly over Rs. 10,000. . But"
the sub]ect-matter in dispute on appeal to His Mmesty

"in Council Would be the one-sixth share of the whole
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'" éstaté. - If the value of tlvlié'one-six‘th‘ share’ is Rs. 10,000

- or upwards, the applicant would be entitled to the

- certificate. But if the value of that ‘share - is’ less than -

10,000, he cannot succeed.

‘Tt is urged on behalf of the apphcant that even if the
valué of the one-sixth share be less than ‘Rs. 10 ,000,
under the second paragraph of section 110 the decree’

sought to be appealed from in this case involves, directly
orindirectly, a claim to or question respecting property
of the value exceeding Rs. 10,000. It is contended that
~under this paragraph of the section the proparty referred
to must be taken to be whole property of the family
sought to be partitioned and not only the one-sixth
‘share. I am of opinion that this contention is not

‘sound. In this case the decree from which the appli-

cant. seeks to appeal to His Majesty in Council involves,
: f,dwectly or indirectly, a claim to or question respecting
‘one-sixth share of the property only It is not suggested
‘that by .}hat decree any property outside the one-sixth
- share to which the appeal to this Court related wounld
be affected. A similar contention as to the true meaning
" of the second paragraph of section 110, Civil Procedure

- Code, in relation to a partition suit was considered and’

negatived by Jenkins C. J: and Russall J. in’ De Silva
v. De Silva®. '

The apphcant therefore, can sutceed only 1f he is
able to satisfy this Court that the one-sixth share of the
family property including the mesne profitsis worth
Rs. 10,000 orupwads. The value of the share according
to the V‘lllle* of -the -family property estimated by the

plaintiffin the plaint would be only Rs. 4,000 exclusive

of the mesne profits. But the applicant asserts through
his scn, who has made an affidavit, that the whole

property during the year 1918-1919 has considerably
increased in value and is worth nearly ‘Rs. 66,000, and’

@ (1904) 6 Bom. L. B. 403,

©1919.

Raoyt :-;
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L. o
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-that on that calculatlon the value of the one-smth

would excéed Rs. 10,000. The opponent has filed a
counter-affidavit made'. by her father Bapuji Atmaram
Tendulkar in which the cozrectness of the allegamon& :
made on behalf of the apphcant is questioned.. Thus

there is a dispute between the parties as to the valie of-

this pr operty.. ‘Where such wide fluctunations in the value ‘

“of the property are asserted, it is essential to fix the date

with reference to which the value of the property should

be estimated for. the purpose of this application.

Having regard to the terms of section 110 it seems to me -
that the value of the one-sixth share on the date of the
decree from. which the applicant seeks vo appeal to His
Majesty in Council must be -determined and.-must be -

“taken into account in determining whether the require- 1;

ments of section 110 are satisfied. - This view is support-

ed by the decision in Surendra Nath ROJ v. Dwarka:!:‘,

Nath Ohak; ‘quarti®,

It is necessary, thelefore, to know the market—valuei"
of - the ‘one-sixth shaie of the property in suit ati‘
the date of the decree of this Court, .c.,.on or about -
the 30th of January 1918. As the parties are not-

‘agreed as to the value of the property under Rule's of .

Order XLV we refer the dlspute as to the value of the

- one-su;th share in the Whole propel ty, which is the.‘
, sub]ect-mattel in dlbpute on appeal to HIS Ma]esty m_.
‘Councﬂ for repmt to the trial Court. : o=

"The léwer Court Wﬂl also repoxt as to the value ofz

one-sixth share of the mesne profits fr om the date of the

suit to the date of the- High Court decree. Appalently‘
the ‘mesite profits have not been ascertained yet. For
the purpose of this application it is necessary that they
should be estlmated as the one-smth ghare in the 1 ‘esne
profits forms part of - the subgect-ma,tter of the appeal

‘o His Majesty i in Council.

- @ (1916) 44 Cal, 119
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The report to be made to thls Court in one month. 1919,

"HAYWARD, J.: i1 agree. The plamtﬁ’s one-half share Raoor
‘was the subject-matter of the suit and was valued at ~ Bmganm
Rs.12,000 in the Court of first instance. The defendant 1% . -
‘No. I’s claim in appeal is for one-half of the one-third: ‘
share of defendant No. 2. which would beat the previous
rates only Rs. 4,000. But it has been contended that the
value of the property has risen and that ‘the value of
the claim in appeal would now be Rs. 11,000, being
" one-sixth of the total value now: estimated ‘to be
Rs. 66 ,000, and affidavits have been put in by the parties
" on either side affirming and contesting this position.
There must, therefore, in my opinion be an enquiry as .
to the real value under Rule 5 of Order XLV of the
Schedule to the Civil Procedure Code. :

It has been urged that in any case the value of the
‘ghare only ought not to be regarded, but the value of
the whole property. But it seems to me that we ought
in this matter to follow the decision of De Silva v. De
Silva® and not. the contrary decision of Lala Bhugwat
Sahay v. Rai Pashupati Nath®. On the other hand
the value of the subject-matter of the appeal ought, in ,
~ my opinion, to be the value at the date of the decree of
the High Court asheld in the case of Surendra Nath
Roy v. Dwarka Nath Chakravarti®,

There is in my opinion a substantial question of
law 1nvolved .viz., the exact effect of the proceedings
in the litigation as regards the share of the deceased.
defendant No. 2 and the legal effect of that posmonv
under the rules of Hindu law..

- Order accordingly.
R.R.
') (1904) 6 Bom. L. R. 403. ™ (1906) 10 C.W. N. 564

: - (3) (1916) 44 fal, 119,
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