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ORIGINAL OIVIL

quore Sir Baéil.S‘c;)t; K't‘ Clzief; Ju;ticé omc? Mr; Justice Hay ﬂuard :
"v‘V;.VALLI MAHO\IED ABU (APPELLANT AND DEFET\IDA\I’I‘) v BERTHOLD
: REIF AND ANOTHER (RESPO\DENTS AND PLAINTIFFS) k4

o

Debtor and credator——(?redthr, ,an alzen enemy ﬁrm_—:Interest oni debt—Debtor
..+ niot-entitled to claim sdbpensmﬁ of interest from the date of cutbreak of war

to the date 'wken the enamy /irm obtams a ltceme to trade.

. 1919, -
“March 21.

Where a person mdebted to an. ahen enemy ha.d pald mterest in respect of ‘a .

‘ _transactmn entered into before the outbrea.k of hostlhtles and sought a refund

of the amount paid for the period between the outbreak of hostlhtles and the .

: date ofa hcense to’ tmde obtamed by the enemy ﬁrm

Held follong the oplmon expressed in Hugh Stevenson and S(ms v. Aktnge-

gellschaft Fur Cartonnagen- Industrze(l) that he’ was  not entitléd to. such
_.refund, as there was no suspensxon of 1nterest lu respect of . such transactmns
) "dunng that penod

SUIT on promlssory notes

" The plamtlifs Were a ﬁrm domg business in Hambulg '

v'-and Bombay in the name of Buwe and Reif of whom
“the former was an Austuan ‘and . the latter, a' natura-
lised - Enghshman. The defendant was a trader in

“Bombay who used to mdent plece-goods from Bradford
Cand other 01t1es through the plamtlffs ﬁrm in .Bombay 5

0 C J Smt \Io '703 of 1916 Appeal No 17 of 1918

- '[1918] A, G, 239, .
ILR1
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" The partnersh1p between the plaintiffs was dlssolved on:

—;‘——the 10th of August 1914 by the outbreak of war between
ALLI . ..
" MaHOMED - -

: Great Britain and Austria; but: the plaintiff Reif being
;) naturahsed British sub]ect hlS respresentatwe in

Bombay was granted a Ttcense on the 9th February

.1915 to. conclude the firm’s indent transactlons

On the lst of December 1916 the plamtlff’s firm- ﬁled

two sults through their- Official L1qu1dat01 against the

defendant i in the - Court  of Small Causes, Bombay, on »
two promissory notes passed by the defendant for the

“balance of the ‘amount of invoice - ‘value of the goods

supplied to the defendant, . Both the suits were trans-

: feued to the ngh Court for trral

The deferidant 1n hlS Wr1tten statement contended‘

“inter alia that the said promissory notes were not passed
“for moneys lent and advanced to him by the plaintiffs

but were signed in favour of the plaintiffs by way 'of
collateral security in pursnance of the practice prevail-

* ing in the course of dealings with the plaintiffs through

whom he used to indent-for goods from time to time;

“that-the defendant had not kept sepdrate accounts of
, the 1ndents but. had kept one general account of the

dealmgs Wlth» the plaintiffs ; that the account in respect -

. of the said dealings had not been made up since 1909

and that if a proper account was taken a large sum

‘ Would be found due to the defendant by the pla1nt1ﬁs

By consent of partles both the suity were referred to -

. the commigsioner for taking accounts from 1909 up to

the date of the decretal order of reference. - The com-
mlssmner cert1ﬁed and reported that there was due

“from - the defendant to the fplamtn‘fs ‘the sum - of
" Rs. 1,983-14-3 for prrnclpal and interest up to the 30th of
» October 1917, ‘the date ‘of the consent decretal order. of

reference. - ‘The defendant took exceptlons to- the com-
, mlssmner 8 report contendmg mter alza that so much :
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:“}

of the interest as related:-to the period between the date e
of thie declaratlon of war and 27th February 1916 ‘the
date of the letter from the Controller of :the- plalntlffs ‘
firm to the defendant demandmg payment Was not ‘

chalgeable to the defendant

- His Lordshlp, Beaman J., held that the detendant‘

was entitled in the account to deduct dny .interest paid
to the plaintiffs between the 10th, ‘of August 1914 and

“the 9th of February 1915, the date on" which the repre-
sentative of the enemy firm, the pla,mtlffs first obtamed :

a hcense to trade. -

- The defendant appealed. and' the ‘prle;intirffs filed in

c’ross—objections :
Tampm evala with Desm, for: the appellant.
C’oltman w1th R.D.N. Wadza, for the respondents

~ -The following authorities were 1eferled to in argu-
ment :—Padgett v. Jamshetﬂ Hormusj.; Du Belloizv.

Lord- Waterpark®; Hoare V. Allen®;  Fozcraft .

“Nagle®; Brown v. Hiatts®; Hugh Stevenson and Sons -

V. Aktzengesellschaft Fur - C’artonnagen-[ndustme(")

‘United States™ v. GTossmayer(" “Ward. v. Smith®;:

© Wolff. v. Ozholm® and Dlstmgton Hematzte Iron
Company, Limited V. Possehl & O’o 10, '

- Scorr, C.J.:—The only questlon to be dec1ded on\theff

cross-ob]ectmn is. whether .the learned Judge in the
'lower Court was right in holdmg that the defendant
“was entitled in the account between the parties to a
refund of any interest paid between the 10th of August
1914 and the’ 9th- Febluary 1915 The former date 18

" ® (1916) 41 Bom. 390, T e [1918] A. C. 239 at p. 245,

® (1822)1 D.&R. 16 S e (1869) 9 Wall 72,
C U@ (1789) 2 Dallas102. () (1868) 7 Wall. 447 at p. 452
. *®) (1791) 2 Dallas 132, S 6 (1817) 6 M. & 892,

o ® (1872) 15 Wall 177 at p. 185, 09 [1916) 1 K. B. 811, .-

1919
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V t England and Austria and the latter-is the date when
T VALLL <o
N LIAHOMED K :
- tivein Bombay to conclude thejr indent transactions.-
- These transactions were—so far as is indicated by .the

' specnnen indent put in—indents sent from Bombay to

M "1)"

BERTHOLD

i A_«JRE]_F. .
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taken: as: the-‘date of the outbreak of war between\'

the first license was gj ranted to the plaintiffs’ representa<

Bradford for goods from .the plaintiffs’ firm at.that’
place. One of -the plaintiffs, Reif, was a naturalised

, Br1t1sh sub]ect The partnershlp of the plaintiffs being _

between an -Austrian-and a naturalised Enghshman

was dlssolved by, the outbreak of war’ but the:plaintiff

Reif was granted a license under: the’ proclamatlon of

“5the 9¢h Septembel 1914 in England

Whethel any of the contracts to which the accounts

’between the parties. relate were iilegal having regard
‘to the tenns of this Proclamation has not ‘been esta-
blished and the only question - for consideration is, as .
_above stated ‘whather the” obligation to pay mtereSt,

was between certain dates suspended Voo
The learned Judo'e followed to a hmlted e‘{tenb a

"preVlous ]udgment of Macleod J., who thought the .

plaintiffs’ Bombay firm was a’branch of their Hamburg
firm, and held thele was a suspension of the obligation:

"to pay’ mte1 est ; he' was of opinion that if the defendant
‘had paid money. due to the firm in Bombay he would not"

have been doing ‘anything which - involved a penalty
but was entitled to withhold. it until satisfied that it
Would e retamed in ‘safe custody till the .suspension”

-of hostlhtles -In so holdmg he applied certain. Ameri--

can, cases of Whmh Brown v. Hiatis®, a declsmn of the‘f
Supleme Gourt of. Umted States, s the Welghtlest

‘These’ decisions have, however, been questioned in Hugh .
:‘Stevenson and ‘Sons V. Alctzengesellschaft Fur Carton
ha Jen-lndustme@) by several of the Law Lmds 3. see’

‘pp 255, 259,

@ (T s Wall 177 [1918) A1 C. 230 at p. 245,
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see United States v Grossma yer®: ‘and. Ward, v.

‘Snnth(’) In the present case -the branch - ﬁ1m of the*
-plaintiffs to whose - 1epresent‘tt1ve the” defendant paid .

‘mtelest was. estabhshed long before the War :

We thmk the safest course is in - the cncumstances :
fto give effect to the - opinion indicated by the Lordv

Chancellor in Hu; gh Stevenson: and Sons’ case™ that it is

difficult, to see on what prmmple mterest (partlcularly :

‘wliere, as here, it is stlpulated for by the contract) is

to be forFelted 1f puthe plopelty is to be respected )

In the plesent case it may- be that even: accmdmg to -
the ploposmon laid down by - :Macleod -J.- the - money
paid was not wrongly paid and therefore could not be’

-recovered back

\Ve allow the cro:s-objectlon and delete the chuse of
}the decree Wluch varies the commlssmner s report

The 1'esu1t is that the appeal is dlbmlssed W1th costs :

‘and the cross-ob]ectlon is odlowed Wlth costs.
Sohcltor for appellcmts Mr M. B. O'hothza. ;

SOllCltOI‘S f01 1espondents Mess1s. Lultle «S' C’o.

Appeal dzsmtssed ancl crass—ob/ectwn allowed ;

[ N.

] (1869) 9 Wau 720 o @ (1868) 7 Wall 47 atp 452,
m (3) [1918] A c 239 at p. 245.

*-Moreover, in the Supreme Court of the Umted States' .1919{"'
it has been hisld that where the debtor resides in the =~
same. country as the clechtor or his duly authorlsed;_,
“agent, provided such agent was - appointed bef01e the."'_“Bmmo.L 5
war, interest on a debt is not” suspended by the war:  Ren

U VALLr
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