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71918, - erring in thus ascertammg the lntentlon of the: Legls- )
- Davoo. lature, then it will be for the Legislature. to make an
* “mn - -appropriate amendment If ‘any such amendment. is;
LBHQ:’TQ‘%” made,-or even, if no such amendment is made, I hope
“Dmvisar - the authorities may at some.comparatively early date’
- Visuxt. - see their way to have a re-enacting Code whigh collects,
' _in one single Act of the Legislature all those various..
amendments which have been madesince 1879, It isnow-
_extremely embarra.ssmg for. the ordmary practitioner:
to try and find his ‘way through these various Acts and "
amending Acts that have taken place over all these 5
years. | And one is almost bound to rely on some text-
“book which has done this work, which, in my .opinion,-
‘is more properly done by a conbohdatmg and amending
“Act. - Thisis, I think, none the less necessary, because
the Act seems . to me-to be a. partlcularly dlﬂicult}
‘one to construe, at any rate,- as regards some of 1tsT
prov1s10ns :

"I agree that this appeal must be allowed and that the:
order of the trial J udge n;ust be x,.estored with costs-
" throughout. -

" Decree revej*séei.;
J.G.R -

g ERIVY ‘O‘O_UNG'IL.-‘,‘ *

‘pes - K,AIKUSHRU BEZONJI NANABHOY CAPADIA (Pmmm) . SHI-
. 1913' RINBAI BEZONJI CAPADIA AND OTHERS (DEFENDANTS),

‘ July - v [On appeal from the High Cowt of Judicature in Bombay]

4 5 25 W,u—(}onstructwn of will of -Parsi testator— Gift after prmr znteresla to

person ‘if then living —-Rulefo; coustruction of such gafts—Word ‘then '
‘yefers to last antecedent—Vested or contmgemf interests. -

A wealthy Pam regident of Bombay died on 3rd- Apnl 1906 leavmg hxs mfe
8 (the first resnondent) two sons J and K (the: present appellant-plaintiffs)-

® Present :—Lord Shaw, Lord Phillimore and Sir John Edge, -



voL XLIII] BOMBAY SERIES. - . ,Sé-

aud several daughters hun “surviving. By lus w11l dated loth Aprll o
1905, " after appdinting -exsecutors .and trustees, and leaving annuities ;to”

:membqrs of his family during the life of §, duecting that the- residfxary
_‘mcoma should be divided and paid -during her lif¢ to J and K, and making -

provxsxon in-the event of either son’s death for his widow and issue, he dev1sed ’
toS for. her life “Capadia- House" in which. he was living, and directed his

éxecutors durmg the life of 8 to let another house of his called *Ruttep

: V1lla," the rent of which wasto count as part of the residuary mcome The-

‘éstator further (da,use 19) du‘ected that “after the decease of my wife, or m
case gho shall predecease me, then forthwith after my death,” the executors
should stand seised  and possessed of *Capadia House and the Earniture
therein, .and Rutton Villa 'and all my residuary property,” and ‘he devised
“Capadla. House™ to the trdstees upon trust for his said son J for life and in.
'the event of his_death, upon trust for his widow and issue’in such shares as
*J may by his' will appoint to his wxdow, “and subject thereto and in default
of-any such appointment upon trust $o J's i issue, and in default of any such
1ssxie and subject to any appointment for his widow as aforesaid upon trust

“for hls brother K, if then living, and failing him upon trust for the right heirs v

of me”’ (the testator). In clause 21 there were similar limitations witlr respect
_to- “Rutton Villa,” except that it was devised to K, and the sons’ names
'_ were in mvers,e order. J died in June 1908 without widow or issue, but § was
still living. -Tn'a suit. by K claiming that on 3's déathhe becamie " entitled to
¢ Capadia House,’f and his share of the residuary property subject to the life
interest of 8, it was held by the Courts in India that K's interest was contin-

gent on his surviving S and until her death. the questzong ralsed in the suxt
: could not be decided. - :

. Held, by the Judicial Committes (reversing those decwlous), that the case

] fell within the rule *that where there is a gift, after prior interests to persons

' thea living the word ‘then’ refers most naturally to the last antecedent,”,

. and that the words *‘if then living ” in clause'20 of the will in suit meant
living at the deith of J. ' .. '

<. Archer v. Jegon™ 5 In re Milne®, followed B \

* This result was not affocted by .the facts that the prior glft to S for her life

_ was direct, and the subsequent gifts ‘indirect through the medium of trustees,

" and the partxcular language of the will in the present case did not take the

. dxsp&mous out of the ruls above laid dowu, but on the contrary rather supe
, ported its apphcatwn.

APPEAL 118 of 1917 from a ]udgment and decree
(31st July 1916) of -the H1gh Court at Bombay in the
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" exercise of its Appellate J unsdlctlon Wh1ch aﬁirmed a
]udoment and decree: (1%11 February 1916)° ot the same
Comt in-the e\el ulSe of its Ougnnl J 11115(110’01011 ‘ :j e

The quesmon f01 detelmmwtmn in ‘this appeal was, as

Gapadia, a Parsi resident of Bombay, who died on 3rd

~ April 1908, leavmg a widow, Shirinbai, the ﬁlst Tes-

pondent, ‘two sons Jehangir Bezonp Oapadm "and the.
appellant; and three daughters, Motibai, the 9th res-

" pondent, Bachoobali, the.10th 1espondent and Dharbai
'_BGZOH]I Gapacha the 11th respondent.. The 1espondents

Nos 2 to 8§ were the trustees of the will; and the res-

" pondents'Nos. 12 and 13 were 1espect1vely the. Wlfe and
; IlllllOl daughtm of the fmppellant

At the tune of 111s death the testator was possessed

~ of two houses known respectively as Capadia House” -
and “ Rutton Villa,” both situate at Gowah%Tank Road '
_ m Bombfq ,.‘111(1 also of cons1delable moveable pr operty
: and by his will, dated 10th April 1905 the testatm devised

-Capadia House to his wife for life, and directed his.

- e‘iecutms o’ let Rutton. Villa, and hold the 1ents there- _
of and the rest of his income on trust to pay celtam«,

annuities thereout dunng the life.of his widow Shirin-:

bai, the 1st respondent, ‘and to. divide "the remaindei ‘of -
- -the.income be.tween his sons J eInno"u and the appellant

in'equal gliares, with a provision that if either of them:

: dled during the lifetime of ‘Shirinbai (hls widow) his
: shale 1f he. ched unmalued sh ould’'go to his blother '

The mateual clauses of the will are ‘set out-in the “

| ]udgment of the Judicial Committee.

Jehangu‘ died. unmmued and . mnesbate on 181311-

- January 1908 leaving as his heirs the appellant and the

9th, 10tk and -11th 1espondents “and doubts having :

- then arisen as to the tr e - constr ucmon of the will, the.
appellant on 11th January 1916 instituted ‘the .present

-
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. smt for the constructlon of the Wlll for adeclalatmn "
;ﬂthat in theevents that had happened he was entitled ",
abaolutely to- Oapaiu House subject to ths lifé interest -
therein of the 1st 1‘espondent and to half of the resmlue '

of theestate subjeuﬁ to certam annuities ‘to be. pa1d by.
“clauses 16" 17 and 18- during the lifetime of the 1sb
’respondent ‘and tha,t his rights in the othel half of the
;’remdue mlght be determlned L o

‘The respondent Nos. 9 'md 10, c1a1med tha,t the"
interest given to the appellant 111 & Gapadm House, ”
iand half the residue of the estate st contmgent on his
surviving the. testator’s widow, and that the question
~whether it was so contingent-or had. aheady vested:
could not be tried until-the widow’ s death. T

- The Coult ordeled that on 12th February 1916 the
respondents,should attend before the Judge in Chambers
“for. the defermination of certain quesmons of which
fthose material to the present report are set out 1n the
v]udgment of: the Judicial Commlttee e

The - case,’ ‘on the sabove date Was 'ugued befme

“Macleod J. in Chambers, whosé decision after stating
the facts and. the. matemal clauses of the will was as
follows — : : . ,

“ My first i 1mpress1on when I read the plamt wds that the suit i premature;
‘The time for discussing what i is the construction of the provisions of the will
“for the disposition of the testafor’s property after the dgath ' of Shirinbai will
.come -when Shirinbai dies. There may -or may not f)@_ other interests arising
.whxch thave not now arisen. That is a safe and sound principle to follow
when in a will of this kind the testator makes- certain dispositions of his

property pending the life-time of his widow if she survives him and- then,

directs that a change in the trusts should take place aftet the life of the
widow. ' It is not advisable however doubtful the’ terms of the will may be
- that the questidn what are the new trusts which are ‘to c¥me into operation

should be discussed until that event has happened Therefore, I do not propose

’to answar any of the questxons propounded Costs out of the estate.”

An .appeal by the plesent appellant to the High Court
‘in its Appellate Jurisdiction came before Sir Basil Scott
0. J;-and Heaton J, who both delivered judgments..” -

- .1918.';‘- i
KAIKUSHRU
Bszomx

v ‘,
7, SHIRINB‘AL;, .




-

1918 :

KAmnsan

o anom
S

‘Y.

,j S}ntAI.‘

92 INDIAN LAW REPORTS [VOL xmn

. HEATON T.: (after readmg the maternl "Iauses of
‘ the will) said :— N : . : e

: “If clauses 19 and 20 be taken aparf from the- earher part of the wxll they
might be read to be the prowsxon made in case Jehangir survived Slnnnbal,'

~in Whl(}h case one would naturally expect to find elsewhere provision for the ﬁ

case of Jehangir- predeceasing Shirinbai. But there is no such prowslou_:
elsewhers. - Therefore, I feel no doubt that clause 20 contemplates the cage of

’ “Jehangir pxedeceasmg Shirinbai and if tha.t is 80, the words of - the clause also

as' I read them contemplate the case of Kaikhushru also predeceasmg
Shirinbai. Morec)ver, I think that this clause expresses what the testator:
directed should happen on the death of Shirinbai.-" The moment . of time he
ha.d in mind was that of Shirinbai’s death (see clause 19). He had’ prov1ded
' completely fdr the disposal of the property up to that _ moment and’ what he’
' had in mind ‘was the' disposal after that moment. Inev1tably such. dxsposalj

~ would depend on who survived Shmnbal and what the testator had in mind

'in clause 20 was 1 think such of thi& persons named or described as should be.
- living when’ ‘Shirinbai dLedw I think in short that the words ‘if then Iwmg in

.- the’ sentence upon trust for his brother the said Kaxkhushru if then, living®
" mean hvmg at the time of Shmnbals dgath. That . I believe to be the-
v testator’s meanmg and mtentlon and to my. mmd it doee LY v101en<:e to. the’

words used. That they can be otherwise read is of course 0bv1ous or this
htlgatxon would not™e before us. But to read the woxds *if then. living'
‘as meaning’i if alive at the time of Jehangir’s death not only as, I think, is
“contrary to the testator’s mtentlon but it would have this curious result
Kaikhashry would take' a vested interest in'Capadia House and in case he died .
* before Shirinbai it would go eventually to his heirs and’ not to the. rlght
Jeirs of the said Bezon]l But he would not take a vested interest in Rutton
Villa (see ciause’21). If he died before Shurinbai, ** Rutjon Villa’ (Jehangu'_
also being dead) would go to the ‘right heirs’ of Bezonji and not to the heirs
of Kaikhushru. And #his would he the result though Kaikhushru's interest

" under the will-in Rutton Villa is more direct and less confingent than -his:

interest in Capadla House. I think, therefore, that it is impossible to determine
. the result of the provisions of the will until we know who survwe Shirinbai,
so 1 thmk Macleod J. was nght "

SCOT’I‘ G J. .—.-Ooncurred He sald e

“The words ‘then lmng in claise. 20 create a dlfﬁoulty The rules for the
construction of this expresmon -deduced by Theobald from the English cases
aro ‘that’ when there is a gift. after prior interests to persons. ‘then living" -
the word “then™ refers most naturally to the last antecedent ; thus in the,case

" of a gift to A for life remainder to B for life remainder to a class  then "

living® the word then refers.to B's death’ whether he dies before A or not, . .-

C % - : »

P
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On the other hand 1f the object of the testator i is not to hm1t successwe'
mterests but to prowde for personal enjoynient by the legatees by substxtutmw

for persons dymg before the perlod of enjoyment a class of persons then

living’ the word ‘then’ refers most’ natural]y to the period of enjoyment -
This is’ borne out’ by the cases Harvey v. Harvey’ R and Gill v. Barrett'®,
In Harvey v. Harvey a testator gave a Ieﬂacy to his daughter for life 'md‘
after her death to her son but in case he should have departed this 1ifé in the .
life tithe of his mother then to pay it amongst all: the children of his son who -
should be then living. The testator's son died in. his mothers hfetlme and
Lord Langdale held it. ‘so clear that the children who' were living at the' death o
.of the daughten were on]y entitled that he’ ordered the executor.to pdy the
costs because he had refused to pay the -levacy In Gill v. Birrett'™® the )
testator devised an ‘8state to his sons Phineas and John equally during the life
“of Phineas and until his youngest child attained 21, and on the death of-
-Phineas and on the youngest attaining 21 to sell it and pay one half of the .
money to John- and’ his heirs, and the other, half among the then living
children “of Phineas. Buti in case of John 8 death without. lawful issug before -
the division took place then he gave John’s half shafe to and amongst his
‘then living grand children share and share ahke John died without issue in
1827. Phiueas died in 1858, without leavmg children surviving. It was Held -
thit the grand children were to be ascertained at the period of division,
mme]y, the death of Phineas and that the representatlves of 4 grand child who -
-died in'1856 fook no share. Clause 19 of the will now under consideration
. mdlcates that the testator mtended the déath ofnShmnhax to be the penod for .
the ascertamment of the beneﬁmary or beneﬁc1ames substituted -for -lehangir.

" As that penod has not yet arrived the learned Judge of the lower Cou# arrived
Lat the nght result in dlsmlssmg the summons. We dlsmlss the appeal “with
costs. ﬁ - -

. On thls appeal

.P. 0. Lawrence, K. C. and Kenworthy Brown for the
appellant "contended that the testator did not 1ntend the
dedth of his widow to be the period for‘ the ascertam-, ~
‘ment of the beneficiary or beneficiaries substituted for
Jehangir; and that the words “if then living”
clause 20 of the will should be taken to-mean living qtv
Jehangir’s death, ‘wihich Was in accordancé 'with the-
rule lald doWn in Archer v, Je Jon(”- that .rule of con-
structxon, as stated in. Jarman on Wills, 6th. edmon

0)(1839)3 Jur, 049, I (1860)29 Beav 372, vl‘f‘
e e wo%ns&mua,; =

et

»

1918,

K AIRUSHRU

- Bezonar -

. SHIRINBAL .



1918

- .KAIK'UﬁHRU

ol Brzowir

PR (8
SHIRlNBAI

‘»94" s L INDIAN LAW REPORTS [VOL XLIH
p. 1675 has been ofben followed and Was apploved by ;

Lindley J. in: TIrire MilneW, .

E. B. Raikes for responclents Nos. 9 and 10 (called on .
to support the decision appealed from) contended that "
the Courts. below were right -in ‘refusing to decide’ the -

a questlon as to the interest of the appellant in' “Capadia;

House,” and in the residue of the estate until the death”

of the testator’s. widow which was the proper penod to:
“ascertain- the persons interested to -contest *the appel-
lant’s claim . until that event occurred. The pr0v1smns,-‘

of the will after cl‘tuse 19 were governed by the words-

- “after the: decease of my said wife.” . Until then there“"-'
" was no estate to vest, under clause 20.  The rule i i
Archer. V. Jegon@) was not .applicable to the p) ovisions’
‘of the Wlu the ‘terms of which excluded it: In ré

Dundalk & Enniskillen’ Razlway Co.®,. Refe’rencve“

wiis also. made to Hoghton v. thtg'r-eave“’ Words-'

\worth v Wood® ; Harvey v. "Harvey® ;. Gill v.

Bar}*etl(” Penny . Commissioner. for Razlwa Js(")
and the successwn Act (X of 1865), sectlons 106, 107

Kenworthy Brown rephed

1918 July 26th : ’l‘he ]udgment of their” LOI‘dShlpS .
was dehvered by - .

--LORD, PHILLIMORE ——The Slllt to which tlns appeal

‘relates was- b1gught in order to settle certain questions:
. of construction arising on the will of a wealthy Parsee
" inhabitant of Bombay, Bezonji Nanabhoy Capadia, who :
~ died-on the 3rd April, 1906, leaving his wife, two sons, -
and several davighters surviving him. The will is dated

, ‘the 10tk Kpnl 1905, -1t is long and elaborately drawn,
: and conta,ms tlurty-tluee pamgmphs - "

’-m (1887) 57L T.N.S. 828 ;_; 0 (1889)4\Iy &Cr.;641atp 645

7@ (1837) 8 Sim. 446. S @7(1839) 3 Jur. 949.

® [1898] 1 L R. 219. . N (1860) 29 Beav. B72. ot
L@ (1819)1Jac &W. 146 at~p 149 - [1900] A, C. 628 at p. 632, - .
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The testator appomts executors., and - trustees ‘He

"makes oertaln specific gifts, he directs his executors
#in. t_he«avent of” the death of his wife, Whlc]l must

v'mean “on” the death of h1s wife " (see Penny V. C'om-

mzsswner for lewa ys)® to expend a certain sum of
‘money in providing the expenses of her funeral and:the
fcustomary rités and ceremonies. He makes certam ,'
provisjons for a daughter on the occasmn of her marrl- .
.age, and he leaves annuities. to be pald to the wife, the .

‘daughters and certam other relatives du;tmg the wife’s’
%fe and he directs that the residuaty. income should be

ivided and paid during his wife’s life to his two sons,

‘with certain provisions in the event of either son’s death
for the latter’s widow and i issue. Then come glfts Whlch
are of special importance to the present . purpode. -He

devises to. his wife during the term of her natural life
" the. house in which he was living called. Capadla’-
N House ‘and he directs his exequtors during the life- -
" time of h1s wife “to let another *house of his called'
% Rutton Vllla ” the rent of Ruttan Yilla belng to count

. as part of the re51d11ary 1ncome

Paragraphs 19 20, 21 and 25 are’ those the conetmc- '

, t10n of Whlch is to be determined in this su1t

V

" 19 L further direct_ that -after . the decease ‘of ‘my said wife Shirinbai -
or in case she shall predecease me then forthwith after my.death my executors.’

* ghall stand seised and possessed of the * Capadia House” and the furniture

- therein'and “ Rutton Villa" and all my residuary property- upon the severo.l‘

p trusts in that behalf heremafter declared that is to say :—

20 My trustees chall stand seised of the “ Capadia. House " ,.upon trust
“for my said son Jehangir fer life and in the event of his death upon trust for
 his widow and issue in such shares and proportions as the said Jehangu' may
by his will direct provided that it shall not be lawful for the said Jehangir to

appomt more than one-forth’ part of the said premises to his Wldow and subject -

thereto and” in default of .any such appointment upon trust for the issue of

. the sald Jehangu' such issue to take per stirpes apd not per capzta and If more

@.{1900] A. C. 628 at p. 634,
F t R 3—2 ‘ ‘ : ’
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‘than oue in the same class equally between them end in default of any such

issue and, sub]ect to any appointment for his widow as aforesaid upon ‘trust
for his brother the said Kaikhushru if then living and- failing - him- upon " trast
for the right heirs of me the said Bezonji: Nanabhoy Capadia as it T the said .

. Bezonji Nanabhoy Capadia ha died possessed tﬁ‘ereof intestate in cqual shares :

and proportions, but the issue of any heir shall take per stirpes and not per '
oapata and if more- than- one in the same class equally between them and
excluding from such heirs and such dmsmn the wxdowers of my “said

. daughters and the WIdOWS of my sazd sons.’

[

.

Paragraph 91 has similar 11m1tatmns with regard to .
“ Rutton Vlﬁa ” the two brothers being put in mvelse
order "

¢ 25 My trustees shall divide fhie rest residue . “and remainder of my" pro--

perty equally between my said sons Jehangu‘ and Kaikhushru, but the property
~ or the proceeds thereof shall be held by my executors for the benefit of the -

said Jehangir- and Kaikhushru respectwely upon the trusts which afe herem-,

*‘before declared of and concerning | ‘Capadia House’ and " ‘ Rutton® Vxlla,f‘l

© respectively as fully end eifectually as if the share of the sald resxdue given to
. 'my son Jehangir were part and,parcel of “ Capadia House ™ "and the share ‘of

- the said residue’ ngen to my son Kaxkhushru were part and parcel . of ¢ Rutton

"‘\’ﬂla. . . . , . 52,, S ~:,;:,:

“The son Jehang1r is now dead Wlthout leavmg WldOW

-or issue ; but the widow of the testator isestill.living.’

- The other . son, Ka1khushr11, now cla1ms that he had ,

fulfilled the condition imposed in paragraph 20, inas-

“much as at the death of his” brother he was « then ..
‘living " ; but those interested in the subsequent limita- ’

tion as the right heirs of the testatorin the language of.

- paragraph 21, contend that- Kaikhushra will not fulfil.’
- the condition in paragraph 21’ unless he survives h1s‘
mother as well as his brother. -

| o In these circumstances Kalkhushru, Who is the present

‘ appellant brought a suit on the 11th January 1916; to

| “have the constructmn of the will determined in respect

of this and some other matters not now to be- consuiered
making - the trustees and .executors, his mother, - ‘his”

' gister, and certam other partles defendants and havmg«,



k tmn of certaln questlons intér aliai— .

S

*+ lutely entitled to the property. known as * Capadia House " sub]ect to the Ilfe
mterest of the first defendant therein and who is now entitled and fer What
mterests therem to the said House ?

2 Whether in the events that bave happened the plamtﬁf is not entltled
to ‘the ‘balance _of the rents of. “Rutton Villa” and the income of the
, remduary estate of the sa1d testator subject to the annuities directed to be paxd
“by clauses 16, 17 and 18 tof the said will durmg- the ifetime of the first:
defendant ? ' :

. 3 Whether the - plamtlEE has not a-vested interest in one-half of the
res1duary estate of the said testator and is not entitled to possession thereof on-
the death of the first defendant and whether the other half of*the Yesiduary”
" estate is not sub]ect to the same trusts as gre created in_respect of ‘ Rutton -
Vﬂla

e

4 What are the nghts and mterests of the plamtlﬂ? in ‘Rutton Villa’
and irthe- remduary estate of the said testator durmg the hfetlme of the ﬁrat
defendant and on her death ? Y o

Macleod J bemg of oplmon “that the proper time
to construe the will with regard to the trusts which”
. are to come into operation on the- death ”’of the widow
‘would arrive when the widow dies, dechned to answer
any of the. questions propounded, but * gave . to - the
pla'intiff and to the defendants Nos. 2 to 8 and 9 and 10
(there is apparently an error in the print of the record
descnbmg these last as 10 and 11); their several costs
out of the estate as 'between attorney and chent '

-

It appears to thelr Lordshlps that it was an error on

the part of Macleod J., to. consider the questions as pre-_

mature and to refuse to answer them, If the construc-
tion for which the plaintiff. contended. was "correct, le
- would have a vested remainder with which he could
“deal, and he was therefore entitled to. the decision of
-the Court, -

(s 'Xnﬁi‘j- ' BOMBAY SERIES 9t

% ﬁled_ hlS plamt took outb a summons for th.e determma- 3

Whether in the events that have happened the plamtxﬂ% is not abso- " »
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F1om the order of Macleod J., an appeal was taken t0 -

- 1 the Appellate Division of the High Court at Bombay, and

- KAIKUSHRU

this Oourt entered apon the question of construction; but,

_taking a view unfavoarable to the plaintiff, and hold1/ng«

that he had no®vested interest, concurred in- the deci-
sion oi Macleod: J., and dismissed the appeal glvmg’

] to the defendants Nos. 2 to 8 their costs out of the estate’

as ‘between attorney and client, and 01de11ng ‘the”
plalntlff to pay the costs of defendants Nos. 9 and 10 as ’j
between party and party R :

It is from thls ]udgment that the plesent appeal is-

'blought The Ohlef Justice and Heaton J., who- formed

_the Ooult were'of opinion that tlus case did not’ fall.
Wlthm the rule ¢ that where there is a gift- afte“f' ‘prior
interests to persons then living the: word “then’ refer -
most. naturally to the Iast antecedent ”5 but. W1th1n,
-another class of cdses such as I—Iarvey v. Harvey‘” and
‘@il v. Barvedt®, in which it was held that,. if ‘the
- object of the testator is-not to.limit successive.- interests
but to provide for personal enjoyment by the legatees
by s.ubstltutmb for persons dying before the-period- of
_enjoyment a class of persons then living, the word ¢ then

refers most natmally to the period of en]oyment

CIf the fact ‘that the pr101 glft to the wife for- he1 11fe is
dnect and the. subsequent g1fts indirect through the -
.medium of trustees be laid aside, the W111 falls duectly.‘
2 within the 1ule of Archer V. Jegon(s) In that case the
testator gave ‘a sum’ of ‘stock 1nterest for his- suster for.
life, after her decease for her Husband for - life,- and'.
.after his decease foi the children of - his sister “ who
.should then be living.” - There were five children. The-

"~ husband died first, then one- ‘of thie childrén, then the

wife and it Was held that the deceased chlld took a

" asae}.%:rur o9, b Tolud SR (1860) 29‘Beav 372 -
S @ (1837) 8 Sim, 446. Tt S
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vested. 1nterest in one—ﬁfth of the fund because the word
“then” necessarily referred. to the last antecedent, the
‘husband’s decease, and the chlld was living at that trme

- In re Milpe® the COurt of Appeal followed and ap- y
ploved of “Archer ~. Jegon") holding that the. WOld'

“then ” in ‘the will under discussion referled go the last

antecedent. - This wa§ a ' very strong dee1s1on, because

this constluctlon created an 1ntestacy In the course

of his _judgment. Lindley L. J., referred to the: states
ment of the rule in Jarman on - Wﬂls Where ‘the- result”
of the cases Archer v. Jegon® and others 1s collected:

and summed up, with appl oval

Counsel for the respondents rehed upon the two cases ©
quoted by the.High Court, and also upon- Hoghton V.

Whitgregve® and- Wordsworth v. Wood®,

. Neither of these lattel cases has any bearmg upon the |

,pl esent one, * .

-In Hoghton v. thtgreave(“’) the pomt to be demded 3
‘was, who took: under a“bequest to’ survivors upon. the

‘death of the one tenant for life.: In Woodsworth V.

“Wood®  there' might have been’ a question. as to

- whether surv1vorsh1p related to the death of the testator

or to {he death of the tenant for life. But the Lord~

' ;Ohancellor held that it was not a.case of subs‘oltutlon of

. a child’s issue for the child, but. of modification of the -
: glft to the child, and that the chﬂd had to survwe the

- tenant for life in order to take.

In Harvey V. Harvey(“) there was a. beques’o ot‘ a hfe
_' jinterest toa daughter and the capital was ‘then to go to
the daughter s son;-but in case he should die in the
-fhfetlme of his mothel, the money Was to be d1v1ded
+ among hlS ohlldlen then 11v1ng, Who Wele to take

S0 (1887) B7L. T-N. 8, 828. . . .0 8).(1819) 1 Too. & W.146, . .

. @ (1837) 8 Sim. 448, ./ .: @ (1839) 4 My. & Cr. 541 -
@ (1839) B Jur, 940, . o

-

1918,

- KAIKUSHRY
Brzonat. .
v

_ Smrivsan
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_ ‘vested mterests on’ attammg 91 or in the case: of a
‘-female, marriage.. It ‘was held that the ‘period When
~the class was® to _be ascertained was the death of the
e daughter: This was apparently on the ground that the
NN - division could not take place 1L herr death. No cases

appear to have been cited, and the decrsmn tulned upon
the part1cu1ar language of the’ will., :

In Gill V. Barrett‘” Harve Y V. Hmve J@’ and Archer
v Jegon(s) were cited, and the Master of the Rolls ex-
plessly gave his assent to Archerv. J’egon(s) and to ‘the
rule that “ then ” refers to the last antecedent. , But in.
this - case he ‘held, as had been held- in Harvey V.
Harvey® that the time of division was the time “tg- be.
looked to, “and that the - ‘word “ then ” referred to that

tlme Nelthel of these cases are like. the present one,

Counsel for the respondents subnutted that,. even sup-.
posing that the rule in drcher v. Jegon® -would”other- "
wise have applied, the particular language of this will
‘would take the d1spos1t10ns out of the rule ; because
the glft to the wife of Capadia -House for her life was.

"direct, - whereas the subsequent limitations were' to~

tlustees for the benefit of the subsequent’ beneﬁ01ar1es .

&

In the1r Lordshlps opmlon this argument rather tends
An the contrary direction. The limitations which begm-
‘with paragraph 19 are all- after the death of the wife,."

‘and the interests which . they give -are necessanly in.
.remainder after her death. If. they or any of them

were to be cond1t1ona1 on survrvorshlp of her and not
in remalnder to her, ‘this ought to have been expressed
at the outset of the’ clause, and it would be’ awkward, -

_to say the least, to express it'in the middle of the

limitations. The 11m1tat10ns fo ‘thes beneﬁc1anes~ in-
,clauses 20 and followmg may be treated a8 bemg all

(1860) 29 Beav: 312, 0 . e, . @ (1839)3Jur 949
- @ (1837)881m L6 -

-
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blacketed under the trust belng 11m1tat10ns ensmng 1918,
upon ‘thé death of the tenant for life. They may be T
“conditional infer se. They.are, however, not so ex:. TpEUSIRU.
“pressed as’ to be conditional upon smvworslnp, but as v o
subsequent to the life estate. . Ifit had been- 1ntended. SHIRINEAL, .
~to make the plamtlff.’s estate in remamder condmonal ’

upon sulvwmg his ‘mother -instead of- its being con- -
-ditional upon surviving his brother, the “words would -

“have had to occur in a different” collocation. If it had -

been intertded to make it conditional upon surv1vorsh1p '

of both addltlonal words Would have been necessary

"Upon the Whole the1r LOI‘dShlpS are of opmlen that'
’Ehe point is settled: by authority,-and that the constluc- '
t1on of paragraph 20, for which. the plaintiff -contends,
is'the right one; and the same construction must be -
apphed to paragraph 95, which directs that half of the
' residue should be held upon “ the trusts declared of and
concernmg Capadla House

CA questlon ‘was asked upon Rutton V111a and the
other half of the residue ; but it is not apparent Why it
" wag asked, as ‘there is no dlfﬁculty or uncertainty upon -
these pomts in the will.: It will be sufﬁclent to make a
general declaratmn Wh1ch will glve the answer to the
matenal questions. .~ ..~ .. il ,;" T :

In the Court of F1rst -Instance costs Wele gwen to the
plamtlﬁ‘ and to. defendants Nos 2to8and9and 10, as
between attorney and chent .out of the estate, and
this was correct. In the Court of Appeal costs  were
‘given to defendants Nos. 2 to 8, as between attorney
" and client;-out of the estate ; this also was correct. The
plaintiff was, however, ordered to pay the costs of the
. 9th and. 10th” defefidants. This order’ can no longer,

stand.. r].‘helr Lordships think that, this being a case of .
_ constructlon, and apparently one of some difficulty, and
havmg glven r1se to d1ﬁerence of ]ud101a1 op1n10n, it |
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‘Would be p10pe1 that the’ party—and-party costs of the

— pramtlﬂ and the 9th and 10th defendants, who are - the
-, -respondents on thls appeal should come out of the,
- estate.

, Thelr L01dsh1ps willy therefore’ humbly 1ecommend
His Majesty that the judgment of the High Court should
" be reversed, exceptin so far as it confirmed that part of
the judgment of Macleod J., which dealt with the costs
“of the suit, and except in so far. as it awarded* to- the
) defendants Nos. 2 to 8 their costs’ outb of the estate, a§
b sbetween attorney and client, and that it ‘be declared
“that, in thé events which have ‘happened, the plaintiff
18 absolutely entltled to the property knotwn as. Capadia
. House and to the one-half of the testator’ s residue
bequeathed upon the trusts declared of and concerning

~-Capadia House, subject’ to the life interest’ of ‘the ‘first

defendant, and  that it be ordered that the pla1nt1ff
- appellant and the 9th and 10th defendants and respond—
" ents should have theii cdsts, asbetween pazty and party

in the High Gourt and of th1s appeal out of the testator g
':'estate R ; Lo

_ Sohc1tors for the appellant Messrs T; L -Wi_lseh
§Co S

Sohc1tors for respondents Nos 9 and 10 Messrs

'_- _Lattey cmd Heart

Appeal allowed
o d v W



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 
	Page 533 
	Page 534 
	Page 535 
	Page 536 
	Page 537 
	Page 538 
	Page 539 
	Page 540 
	Page 541 
	Page 542 
	Page 543 
	Page 544 
	Page 545 
	Page 546 
	Page 547 
	Page 548 
	Page 549 
	Page 550 
	Page 551 
	Page 552 
	Page 553 
	Page 554 
	Page 555 
	Page 556 
	Page 557 
	Page 558 
	Page 559 
	Page 560 
	Page 561 
	Page 562 
	Page 563 
	Page 564 
	Page 565 
	Page 566 
	Page 567 
	Page 568 
	Page 569 
	Page 570 
	Page 571 
	Page 572 
	Page 573 
	Page 574 
	Page 575 
	Page 576 
	Page 577 
	Page 578 
	Page 579 
	Page 580 
	Page 581 
	Page 582 
	Page 583 
	Page 584 
	Page 585 
	Page 586 
	Page 587 
	Page 588 
	Page 589 
	Page 590 
	Page 591 
	Page 592 
	Page 593 
	Page 594 
	Page 595 
	Page 596 
	Page 597 
	Page 598 
	Page 599 
	Page 600 
	Page 601 
	Page 602 
	Page 603 
	Page 604 
	Page 605 
	Page 606 
	Page 607 
	Page 608 
	Page 609 
	Page 610 
	Page 611 
	Page 612 
	Page 613 
	Page 614 
	Page 615 
	Page 616 
	Page 617 
	Page 618 
	Page 619 
	Page 620 
	Page 621 
	Page 622 
	Page 623 
	Page 624 
	Page 625 
	Page 626 
	Page 627 
	Page 628 
	Page 629 
	Page 630 
	Page 631 
	Page 632 
	Page 633 
	Page 634 
	Page 635 
	Page 636 
	Page 637 
	Page 638 
	Page 639 
	Page 640 
	Page 641 
	Page 642 
	Page 643 
	Page 644 
	Page 645 
	Page 646 
	Page 647 
	Page 648 
	Page 649 
	Page 650 
	Page 651 
	Page 652 
	Page 653 
	Page 654 
	Page 655 
	Page 656 
	Page 657 
	Page 658 
	Page 659 
	Page 660 
	Page 661 
	Page 662 
	Page 663 
	Page 664 
	Page 665 
	Page 666 
	Page 667 
	Page 668 
	Page 669 
	Page 670 
	Page 671 
	Page 672 
	Page 673 
	Page 674 
	Page 675 
	Page 676 
	Page 677 
	Page 678 
	Page 679 
	Page 680 
	Page 681 
	Page 682 
	Page 683 
	Page 684 
	Page 685 
	Page 686 
	Page 687 
	Page 688 
	Page 689 
	Page 690 
	Page 691 
	Page 692 
	Page 693 
	Page 694 
	Page 695 
	Page 696 
	Page 697 
	Page 698 
	Page 699 
	Page 700 
	Page 701 
	Page 702 
	Page 703 
	Page 704 
	Page 705 
	Page 706 
	Page 707 
	Page 708 
	Page 709 
	Page 710 
	Page 711 
	Page 712 
	Page 713 
	Page 714 
	Page 715 
	Page 716 
	Page 717 
	Page 718 
	Page 719 
	Page 720 
	Page 721 
	Page 722 
	Page 723 
	Page 724 
	Page 725 
	Page 726 
	Page 727 
	Page 728 
	Page 729 
	Page 730 
	Page 731 
	Page 732 
	Page 733 
	Page 734 
	Page 735 
	Page 736 
	Page 737 
	Page 738 
	Page 739 
	Page 740 
	Page 741 
	Page 742 
	Page 743 
	Page 744 
	Page 745 
	Page 746 
	Page 747 
	Page 748 
	Page 749 
	Page 750 
	Page 751 
	Page 752 
	Page 753 
	Page 754 
	Page 755 
	Page 756 
	Page 757 
	Page 758 
	Page 759 
	Page 760 
	Page 761 
	Page 762 
	Page 763 
	Page 764 
	Page 765 
	Page 766 
	Page 767 
	Page 768 
	Page 769 
	Page 770 
	Page 771 
	Page 772 
	Page 773 
	Page 774 
	Page 775 
	Page 776 
	Page 777 
	Page 778 
	Page 779 
	Page 780 
	Page 781 
	Page 782 
	Page 783 
	Page 784 
	Page 785 
	Page 786 
	Page 787 
	Page 788 
	Page 789 
	Page 790 
	Page 791 
	Page 792 
	Page 793 
	Page 794 
	Page 795 
	Page 796 
	Page 797 
	Page 798 
	Page 799 
	Page 800 
	Page 801 
	Page 802 
	Page 803 
	Page 804 
	Page 805 
	Page 806 
	Page 807 
	Page 808 
	Page 809 
	Page 810 
	Page 811 
	Page 812 
	Page 813 
	Page 814 
	Page 815 
	Page 816 
	Page 817 
	Page 818 
	Page 819 
	Page 820 
	Page 821 
	Page 822 
	Page 823 
	Page 824 
	Page 825 
	Page 826 
	Page 827 
	Page 828 
	Page 829 
	Page 830 
	Page 831 
	Page 832 
	Page 833 
	Page 834 
	Page 835 
	Page 836 
	Page 837 
	Page 838 
	Page 839 
	Page 840 
	Page 841 
	Page 842 
	Page 843 
	Page 844 
	Page 845 
	Page 846 
	Page 847 
	Page 848 
	Page 849 
	Page 850 
	Page 851 
	Page 852 
	Page 853 
	Page 854 
	Page 855 
	Page 856 
	Page 857 
	Page 858 
	Page 859 
	Page 860 
	Page 861 
	Page 862 
	Page 863 
	Page 864 
	Page 865 
	Page 866 
	Page 867 
	Page 868 
	Page 869 
	Page 870 
	Page 871 
	Page 872 
	Page 873 
	Page 874 
	Page 875 
	Page 876 
	Page 877 
	Page 878 
	Page 879 
	Page 880 
	Page 881 
	Page 882 
	Page 883 
	Page 884 
	Page 885 
	Page 886 
	Page 887 
	Page 888 
	Page 889 
	Page 890 
	Page 891 
	Page 892 
	Page 893 
	Page 894 
	Page 895 
	Page 896 
	Page 897 
	Page 898 
	Page 899 
	Page 900 
	Page 901 
	Page 902 
	Page 903 
	Page 904 
	Page 905 
	Page 906 
	Page 907 
	Page 908 
	Page 909 
	Page 910 
	Page 911 
	Page 912 
	Page 913 
	Page 914 
	Page 915 
	Page 916 
	Page 917 
	Page 918 
	Page 919 
	Page 920 
	Page 921 
	Page 922 
	Page 923 
	Page 924 
	Page 925 
	Page 926 
	Page 927 
	Page 928 
	Page 929 
	Page 930 
	Page 931 
	Page 932 
	Page 933 
	Page 934 
	Page 935 
	Page 936 
	Page 937 
	Page 938 
	Page 939 
	Page 940 
	Page 941 
	Page 942 
	Page 943 
	Page 944 
	Page 945 
	Page 946 
	Page 947 
	Page 948 
	Page 949 
	Page 950 
	Page 951 
	Page 952 
	Page 953 
	Page 954 
	Page 955 
	Page 956 
	Page 957 
	Page 958 
	Page 959 
	Page 960 
	Page 961 
	Page 962 
	Page 963 
	Page 964 
	Page 965 
	Page 966 
	Page 967 
	Page 968 
	Page 969 
	Page 970 
	Page 971 
	Page 972 
	Page 973 
	Page 974 
	Page 975 
	Page 976 
	Page 977 
	Page 978 
	Page 979 
	Page 980 
	Page 981 
	Page 982 
	Page 983 
	Page 984 
	Page 985 
	Page 986 
	Page 987 
	Page 988 
	Page 989 
	Page 990 
	Page 991 
	Page 992 
	Page 993 
	Page 994 
	Page 995 
	Page 996 
	Page 997 
	Page 998 
	Page 999 

