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Before Szr Baszl Scott Kt Chwf Justzce, and Mr Justzce Hayward

BALKANKU wmow ‘or PARAG DESAI AND. OTHERS (ORIGlNAL DEFEND-"U

ANTS), APPELLANTS ‘0. “BAL JADAV DAUGHTER or LALLU DAYAL
(ORIGINAL PLAINTIFF) RESPONDENT"

Hmdu Law-—-—Reverswner—Mnrtgage.by,undow—Suzt JSor redemptzon Siled by -
the wzdow—Dzsmzssal of the suit on an ‘admission~wade by the widow in a.

previous suit— Appeal ﬁled but withdrawn—Subsequent suit by reverTioner
“for 7i'edemp'i"zm—“Wzdow s 8uit did not énvolve a trial of the right of rever-
v swner—-—Faar trml—Res Judlcata—Lzmztatwn

The phmtlffs sued to redeem a possessory mortg age dated the 22nd Decem- »

ber 1857. -1t was executed by “the widow of the last male holder “and con-

,tamed a “Gahan Lahan™ clause that 1f the money ‘was not pmd within a year -

the’ mortgagee ghould becoms the owner. In 1865 a suit was filed by the

widow to redeem the.mqrtgage. It was dis_missed by the Munsiff*on the
ground that the widow had admitted on 21st October 1849, in proceedings .

between the mortgagee and the tenants, that the 'mortgagee had. under

the *Gahan Lahan ", provision become the “owner -of -the property. ‘Against©
“ the decision an appeal was filed but Ab was, withdrawn, ' The widow .died in_

1902 and in 1911 a suit was ﬁled by the reversioner for the redemption of the
mortgage of 1857. . The defendants pleaded limitation and contended that the
bguxt was barred by res judwata in consequence of the decrée against the widow
1n the smt of 1865.

Held 1) that the sult was not barred by res 7udwata, as the ‘decree in tho
Munsiff’s Court was givén against the widow on a ground personal to herself,
and therefore there was nd fair trial of the right of the.reversioner ;,

(2) that the.suit was not barred either by Article 141 or by. Article 148 of the
" Limitation Act, 1908, as it was brought within twelve years of the, death of
‘the widow and w1th1n sixty years of the mortgage

sz HAYWABD J.:—The rule lald. down in Katama Natchiar v. The Rajah
of Skwagunga“) is & speclal rule apphcable to the peéuliar position-of limited
holders under Hindu law,-and fot the general and strict rule of res judicata

prescrxbed by section 11 of the Civil Procedure Code, 1908. This special rule-

has to be apphed with due regard to the peculiar precautions neceseary in this
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country to prevent the exermse of pressure over hmlted female holders to the
prejudice of the nghts of reversioners. The rule has therefore not to be
interpreted with reference to the.strict rules ‘regarding fraud and xrregulantles

‘requived to invalidate decrees otherwise binding under the  general law’ of‘
- procedure.

- SECOND appeal against the decision’ of P. J. Taleyar-
khan District Judge of Broach, conﬁlmmﬂ the” decree:
passed by Nafnnlal V. Desai, Joint. Subordinate J udge
at Broach: =

Suit for recl’einptidn

The pr operty in Suit originally belonged to one Nagar
Valabh whose ‘widow Bai Bon]1 mortgaged it on the

22nd Decembe1 1807 with-one Bhukhan Bhaibawa who

: st represented in‘suit by. appellants defendants. - The
" mortgage bond was passed for Rs. 2,301 . and. contamed
‘a Galian Lahan clanse to the éffect that on- default i
the payment of the mortgage-debt within one year the
- mortgagee shoulclbecome absolute owner of the property .
“The propérty mortgaged. was 440 ‘bighas of land and-’

- valued at'Rs. 13, OOO
~ Bai Bon31 falled to pay the mortgage debt Wlthm the

3 stlpulated peuod

“In 1859 the morb"agee in possession . brought a Tent’

- suit before the Mamlatdar against-a tenant and in- that;

suit Bai Bon;u admitted in her: deposrtlon that the‘

‘ mortgafree had become absolute owner.

“ In 1865 “Bui Bon]l filed a suit No. 745 of 1865 for
redemption of the mortgage oj 1857. The said suit was -

- dismissed by the Munsiff on the ground that Bai Bon]r,'

had admitted in her. deposmon in the suit; of 1859 - that

‘the mortgagee had become owner of ‘the p1 operty by‘
“operation of the ‘Gahan Lahan clause BOIl]l then pre-

ferred an appeal No.207 of 1865 agamst ‘the Munsiff’s:

‘degision to the Dlstrlct Court bu,t on 3rd I‘ebruary 1866 .
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vshe made an apphcatlon to "the appellate ‘Court
‘for its dismissal with . all costs on her. The Court,
thereupon, endorsed the memo, ,of appeal as “Ad]usted
section 98.”:

- Bai vBenjl d1ed in 1902.

~In 1911, the pluintiff as the assignee of the reversionary
he1r of ‘Nagar Valabh, brought a'suit' for redemp-
tion of the mortgage of 1857 under the - provmons of

‘the Dekkhan Agrmultunsts +Relief Act and for posses— "

sion of the property on a,ceounts being taken S

The defendants contended mter alia that the suit
was barred by . hm1tat10n and. also barred by res

Judzcata in consequence of the. de01s1on in suit No. 745
of 1865.

- The Subordinate Judge overruled the contentions 6;

the defendants and allowed the plaintiff’s claim.

- On appeal the D1strlct Judge held’ that. B'u BOIl]l 4

'_ did represent- the estate-in the suit of 1865 and that the
withdrawal of the appeal by her was not due to fraud,
’ collusion or compromlse ‘but he found that the suit

‘was hot barred by res judwata as. the suit by Bai Bonji-

Was dismissed on’ a ground personal to . herself: see

"Braja Lal Sen v. Jiban Krishna Roy®. He also held ‘

that the sult Was not barred by limitation.”
" The defendants appealed to the High Court.

G.’S. Rao, for the appellants :—1 submit. (1) that the
suit is barred by res judicata by reason of the de(:lsmn
in the sult. of 1865 ; ~and (2) that the claim is balred by
llmltatmn o

- First, the lower appellate Gourt has found th'xt Bai
Bonji did represent the-estate in the suit of 1865 and
that the withdrawal of the appefd by her was not the

_ 1esu1b of fraud It allowed the plamtlff’s claim on the’

(1) (1898) 26 Cal. 280 at p. 297
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v ground that the smt by Bai Bon]1 was on a- ‘cause of‘
action pelsonal to: herself and any decree passed agamst;
. “her did not bind the reversioners. ‘In support of . thls_
finding the lower “appellate Court relied -upon- an-
“admission of Bai Bonji in the suit of 1859 by the mort-:

‘gagee to the eﬁect ‘that thé mortgagee had become owner:

by v1rtue of Gahan Lahan clause in the mortgage’
" deed. T submit that even apart from an admission. by
{Bai BOIl]l the. ‘mortgage¢ had become owner - “under

the law ‘then prevailing. - In'. 1858 such morbgages;
by condltlonal sale were legal The introduction.

Lof “the- equltable doctrine in. Ram]z V. C’hmto“’f
~was to i 1gnore  the terms of the. contracb The . Enghshl
‘doctrine that time was not the essence of ‘the contract’

was not known to the anc1ent law of Indla .see Pa,tta-j

bhiramier v, Vencatarow Nazclcenm ~We ﬁnd that up to.

the decision in’ Rcmm . (Jnntom the Sudder D1wa.n1;
Adalat had given effect to such contracts : see Thumba-~;

: sawmy Mudelly v. Mahomed Hossam Rowthen("")

Therefore no admmsmn was under the law neededi
*from: Bai Bon]l as the contract execubed itself and the-
mortgagor became a completed owner under its: terms }

“and when Bai Bonji sued for redemption in' the suit.
- of 1865, she was siting not only on her own - behalf. but'
_ on behalf of all the persons. interested in the estate, and
' therefore the ] reversmners were bound by the decree

'l‘he case of Bra;a Lal Sen v.-Jiban Krishna- ROy(ﬂ
relied on by the 1ower mppellate Court does not apply.

estate; She did not pay rent-and for arrears. the 1and-'
lord: obtfuned a. decree and put up the property 1o sale:

"A question arose as to. Whebher the widow’s interest or.
‘ ’the entlre 1ntereet was sold ‘md 1t was held that ‘vé the g

“There the widow was in posgession of her husband’s™

g

m (1854) 1 Bom, H: ¢, 190, 710 @) (1875)L Ra2LA 241atp 247;‘

@ (1870) 13 Moo. L. A: 560 at 1, 567.-4) (1898) 26 Cal. 285 atp 298.;
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W1d0W was only en]oylng rent: the WldOWS interest
passed Here it could not be said that the. w1dow was

~ suing in respect of pelbonal interest because by redemp- .
tion she sought to recover the property - not only for :

.herself but also for reversioners:- see Jugol Kishore v..
'Maharamh Jotmdro Mohun Tagoreﬂ)

I further submlt that ‘the p11n01p1e laid down in

= Katama Natchiar v. The. Rajah of Shwagun ga®.
-‘governs the present case. The decree in- the suit’
of 1865 was falrly and properly obtained. A decree
{:based on a compromise fairly obtained blnds the
‘reversioners : :8ee -Rama - v. Daji®. TIn Chaudhri:
. Risal Smgh v. Balwant Singh® it was contended that.
- as the estoppel was personal it did- not bind the estate,
‘but it was found that the estoppel - dld not make the
‘ ‘Wldow less representative of the estate. Applying that
"p;'mmple ‘here, I submit that the admission by Bai
-Bonji estopped her personally but it did not make

_her less representative of the estate in a redemp- -

' t1on su1t

Secondly, time ‘began to “run when ‘the contract-

executed itself, i.e., in 1858. Since then the mortgagee

_claimed as owner and in that capacity had filed a rent.

_suit and also a suit for possession. Underthe Limitation
“Act XIV of 1859 adverse | possession against the . widow,

if it barred the ‘widow’s right, also barred the. rever-
_sioner’s right : see section 1, clause 12; Nobin Chunder

-v Chuclcerbutty v. Issur Chunder Chuckerbutty®. and.

,'Au,mn'tolall ,Bose V. Rajoneelcant Mitter®,

Cqu_/ee with - H. V. Divatia, for . the 1espondent tm
We submit that the sult ig not barled by res judtcata

(D (1884)L R. 11 L. A. 6. @ (1918)L R 45 L A 168, ot p.

@) (1863) 9 Moo. I A.539. 178. e
. ® (1918) 20 Bom. L. R. 947 atp ) .(1868) 9 W. R. 505.

o949, : Lo -8 (1875) L R, 2 LA 113 at P 121.
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| The question is whether the decree in the:suit ‘of <_1865

was fairly and properly obtained: against the Wldow'
Bai Bonji. The lower -Court. takes: the transactlon'
begmnmg W1th the - mortgage by Bai Bonji - t0 . the"
withdrawal of* the appeal by. her as-one . transactmn’
‘and comes to the conclusion that it cannot be. sa1d that.
Bai Bonji plotected the estate by having a fair trial,
The basis of the Munsu‘fs judgment in the suit of 1865'
‘Was ‘that the mortgage. had come to an end by opela.tlon;

jof Gahan Lahan clause and by the -admission -of Bai
:.,,Bon]1 in the su1t of 1859. .In view of-this decision

it . was 1ncumbent upqn Bai Bonji to have prosecuted
‘the appeal but instead of doing so she .withdrew it-on
payment of - costs. Moreover the law laid down in
“Ramgi v. C'hmtom was the same when the sult of 1859

“was br ought and as it did prevail the mortgagee could
. not" become owner, by reason of the Gahan - Lahan

clause: any- admission by Bai Bonji was. uselesa, 1t

- would not have the effect of binding the interest of the(_

‘reversioners : " Bapuji Apaji V. Senavamjt Marvadz(”
-and Abdul Rahim v. Madhavrav Apaji®.

. 'We, therefore, submit that the decree was not - fairly
and properly obta.med and it. proceeded only on a claim
personal to the ‘widow and. wag thus = not -binding
on the reversioners : see. Brammoye Dassee v. Kristo

" Mohun Mookerjee™; Broja.Lal Sen v. Jiban Krishna

Roy® ;- Jeram v. ;Véerbai ®; Subbi v. Ramkrishna-:
bhalta® ; Katama Naichiar ~v.  The - Rajah: of

- Shivagunga® ; ' Chaudhri -Risal - Singh v. _JnlBlalwqint;

»Smgh(” :

"‘“’ (1864) 1 Bom. H. C. 199 *16) (1898) 26 Cal. 285 at p. }‘5‘9’&
@) (1877). 2 Bom. 231 at p. 237, .. 18 (1903):5 Bom. L. 3;385.-:5
. ©),(1889) 14 Bom. 78 at p. 81. " . ™ (1917) 42 Bom. 69. .

@ (1876) 2 Cal. 222 at p.223. JS) (1863) 9 Moo, 1. A. 539
; 0, (19!8) L.R.45L A 168
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“Secondly, the suit is also barred by hmltatmn The
: L1m1tet1on Act XTIV o0f:1859 did not eontain any provi:
sion for acquisition of title by prescription, Tt did not
repeal Regulation V of 1827 which ¢ontained -the law'
of prescription and under that Regulation, seetion 1
»thlrty years were requ1red for the right of possessmn
-to ripen by ownership, i.e.; the mortgagee in this case
would have become owner in 1888, but. by the Indian
lertatlon Act. of -1871, - Article 141, a reversioner

was given a new starting. point_of. hm1tat10n and hlsv.
cause of action under that Act arose on the death of-

‘the widow. The suit is also‘saved by Article 141 or 148
of the Indian Limitation Act, 1908. Bai Bon]l died-in
1902 and the suit is brought in"1911. - It is, therefore,

in time:

c AV
“Scort, C. J. +—This is a suit by a reversmner to

redeem' a mortﬂage created by a Hlndu w1dow Bal
: Bon]1 '

The original mortgage was in 1854:1 ‘It was for the
- debts of the husband of Bonji.: It was renewed in 1857

for.-the. existing debts and certain further: debts.

'contracted by this widow. The latter mortgagé is that
in. question in this suit. It contained among other
provisions a Gahan Lahan clause that.if the money was
. not paid within a year the mortgagee should become the
- owner.

In 1865 & suit-was filed by ‘the widow. Bon]1 to‘

redeem: the mortgage. It was dismissed by the

- Munsiff on the ground that the plaumﬂf had admitt ed

in 1859 in a deposition given.in a suit. filed by the
' mortgagee against-a tenant ,that the mortgagee ‘had

become owner of the property by the ‘operation of the.
- Gghan ILahan clause, For th1s reason, the Munsnf’

1019;
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’ 'xdld not apply to the case ‘the’ decmon in Ramnvf
- Ohinto™ decided in the previous year by the Bombay "
* High Court to the effect that notwithstanding a Gahan-

Lahan clause the doctrme “ ‘omnce a mortgage always

a mortgage prevaﬂs m thls Preeudency

Against the Munsuﬂ’s decsion an 'tppeal -was ﬁled ,
but it was: not heard, as before the ~hearing it was

‘recorded as “ad]usted” ~--Bonji -died in the. year 1902,

_The reversioner sued Wlthm twelve years of her death‘
~for redemptlon The.:defendanﬁ-mortgageeacontenﬂs.
lthat the right of redemptmn 1s gone, and relies on. the*

decree in. the sait . of 1863 in support of the plea ‘of .

res judwa ta. ﬁ

That -a decree" 'égaihst a widow in relation to her

“husband’s property ~may . bind reversioners is. -well
. established prov1ded certain conditions exist. The

leading case is' Katama Natchiar . The Rajah - of

-Shivagunga®™. The doctrme applicable” to the plesent
" 'guit is'to be- found ‘at . p.. 603 of that volume" in’ the

following passage: “It.seems, however to be necessary, :

“in order to:determine the mode in which this appeal

ought to be disposed- of, to consider the- question
whether the decree of 1847, “if it had become final in "
-Anga Mootoo Natchiar's life-time, would have bound

" those claiming the Zemindary in. succession: to - her

..And their Lordshlps are of Opinion that, unless: 1t’
. could be shown that there had not been a fair trial of the 8
right in .that suit—or, in other ‘words, unless that1

decree could have been successfully 1mpeached on

-some special ground it would have been an’ eﬁectual '
«bar to any new suit in the Zillah' Court by any. person
'- claumng in successmn to Anga Mootoo ‘Natchiar, - For
_assaming her to be entztled to the Zemindary at: all the’

whole estate would for ‘the time be  vested 1n her

M (1864) 1"Bom. H, C. 199, . 7 : @ (1863).9 Moo. I, A. 539,
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absolutely for some purposes though, in bOme respects o 1919
- for a qualified interest : and until her death 1t could not ————
~ be - ascertained who. Would .be “entitled to succeed. Bf“.%‘??“?’
The same prmc1ple which has prevalled in. the Oourts " Bar Japav,
" of this country as to tenants in -tail replesentmg the o o
, 1nher1tance Would seem . to apply to, the case of a
Hmdoo widow ; “and it is obvious: that there would be
' " tlie greatest poeSLble 1nconvemence in-holding that
* the succeedlng heirs were not bound by a decres fairly
~-and properly’ obtained agamst ‘the widow”." It would
~appear . from ~these remarks that -the onus.is on ‘a
- reversioner challenging the éonclusive nature ‘of the
~ decree against the widow on whose death he ‘claims to
prove that there has not been a fair trial of the right.in
«su1t The question arises owing to the appeal filed.by-
the W1d0W whether the termination .of ‘the suit in the
‘manner in which it was disposed - of ‘can - operate to
‘bind the plalntlff It is argued that the “widow
-' appealed relying upon the decision of the Bombay
* High Court in the case of Ramyi v. . Chinto® and.the
1nconc1uswe nature of her prev1ous admission, and
- that then, Wlthout apparent- cause, .she abandoned the
. appeal It is contended, as was found by the ‘learned
' Judge i in the trial Court that Bon]1 cannot 1eason'tb1y
Dbe said: to have falrly and honestly contested the right
. and taken the steps necessary.to protect the estate of
' Whlch she was'in charge for the time being as a Hindu
widow. . The Jlearned Judge . of the lower appellate'
: Court has however considered thé .effect of the with-
“drawal of the’ appeal, and ‘his ﬁndmg is. expressed in
.the following paragraph ——“There was no allegation i in
the pleadings that the. withdrawal of the appeal was
: due to fraud, collusion, or compromise,. and there is
-no legal proof--either. Tt . would “be profitless .to
speculate as . to the cause of the w1thdrawa1 It was

o _®)(1864) I Bom. H. C. 199,
ILRE—5
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suggested that the ﬁrsb Comb havmg in its ;;udgment;‘.i_E

‘ stated that Bonji had per]ured herself, she must have:
. gotb frlghtened 1est the.Court of appeal should sanetwn

her prosecution, -if it -came ‘to he‘xr the appeal. " But.

~ this is mere con]eeture and con3ecture however well

founded cannot ‘be accepted as legal proof. It Was
also suggested thab as the- propelty was worth ‘consi-~
derably more than the amount raised on it, and as the

Munsiff’s demsxon was . m’mmfestly WlOHg,_BOH]l was
~ unlikely to have “withdrawn the appeal unless" it ‘'was’
_made worth- Ler_ while to do so. But this, agam is’
" mere suspwmn thh, though it may be well founded,
“cannot be acted upon. - I therefore find that it ‘is not
_shown that the withdrawal of »the appeal was due’to-
_fraud, -collusion, or compromise.” He" therefore held’
. that the withdrawal of the " appeal had the effect of
- makmg the decree.of the. first” Court final, and: a“s that
decree was . fairly: ‘and propelly obtained in a suit:

contested up to decree it fulfilled the conditions: ‘ot ‘the:
rule laid down in the Shwa gunga ease® as amplified in’
the later-cases. "T'he later cases material to this point
are Hurrinath- Ohattprjt v: Mohunt Mothoor Mokun
Goswami® in which -the daughter ‘who represented §

“the  estate in a htlgmtlon ‘had, been neghgent in
.,applymg for 1eave to appeal in forma pauperis agamstf
.a decree which had been passed against her, and it was’

held that the ‘dismissal of her application, Wlth the
result that she was unable to ‘appeal at all for Want of

funds, was. bmdmg upon. the reversioners:.: The ‘case’

c¢an only be put. on the- ground that the neghgence of
the person representmg the estate may be relied upon

by the oppos1te party for the purpose of barung the:

right of a reversioner subsequently to agltate ‘the pomt‘
which it was in the power of “the" nerrhgent par ty to;’

‘have had tmed out in ‘appeal. Other and later cases,,,__

o (1863) 9 Moo. I,. A. 539.; (2) (1893) L R 2D I A 183



(YOL.XUffL) - BOMBAYSERI#S s

“aire - Ghelabhaa V. Baz Jave¢ s ve1y mmﬂax to the
.present ‘case, - and C’haudhm Risal Sin Jh v: Balwant

Smgh(’) the passage ch1eﬂy in pomt be1ng at page 179. ..

‘ Bemg bound in- second appeal to accept the ﬁndmg
of fact. of the learned Judge 'of the. lower appellate
. Court, Wh1ch has been above set f01th I am of opmlon
“that on that basis. the learned Judge was right in
“holding that ‘the withdrawal of the appeal had the
effect  of maklng the decree of the first Court fina].
The learned Judge, however, did not decide the case
against the plaintiff, for he held that the decree in bhe
'/Mun»snf’ ‘Court was given against the widow on a

ground personal | to herself inasmuch as the Munsiff'
would not. have so declded but for* her admxssxon, and

~that her adm1ss1on in the 11t1gat1on could be no more
b1nd1ng upon the reversioner than an alienation by her

of her equity of redemptlon otherwise than for ‘necessity,

‘The-question is whether the learned J udge is rlght in
thls conclusion.

.

‘In my oplmon he is 11ght The suit was declded by

the Munsiff on the ground that notw1thstand1ng the

‘decree in Ramyi v. Chinto® Wh1ch had established
for Gahan Lahan mortgages the principle of “once a
mor tgage . always a mortgage .the widow Bonji was
concluded by an admission in a previous deposition to’

the effect-that the mortgagee had become the full owner
by operatlon of the Gahan Lahan clause. Such a

decision cannot e résted on the doctrine of estoppel
for the mere admission of the widow in a deposition
raised no estoppel although the Muns1ft‘ seems to have
.treated Bonji as estopped from pleadmg that the equity
-of _redemption remained in her. It was not'an
. estoppel binding on Bon]1 s, representatives assummg

m (1912) 37 Bom. 172.. . @I1918) L. R.451 .4, 168
w8 (1864)1 Bom. H. C. 199, o

1919.
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: "fgfs). ‘;' ) that the reversioners of her husband can in the circuin-
']'3"——‘-" stances be treated: as - her repreeentatlves The suit:
Ax Km“ . was dlsmlseed in- cotisequence of “an’ ‘unguarded state-

Bl JADAV ment by Bonji wluch could affect no ‘one but herself
The" ‘plaintiff’s_case -can therefore be pub at least as
hlgh as that of the reversioner in Braja  ZLal Sen
v. Jiban Krishiia Roy(" where a suit by a widow to set
aside a sale-had been dlsrrnssed mainly on ‘the ground
_”that the sale had been confirmed’ with the consent-of
“the widow given “upon receipt of Rs. 2,040 by her and

“the learned Judges, Maclean C. J. and Banerjee J., said
that havmg regard to the ground of dismissal it Would
- not be right to- hold it a bar to the revelsloners clalm

. ’I‘he only remammg “question, therefo1e, is Whethel
. the suit-is balred by limitation. ' " Here «again - T think
- the learned J udge is rlo‘ht for if the equity of redemp-v
: tlon was only suspended durlng Bon]1 S l1fe-t1me the
_reversioner being within 60 years ‘' would, ' éven:
; accordmv to, the. L1m1tat1on Act of 1859, clause ]5 be
5 Wlthm t1me

The decree of the lower Court must be afﬁlmed and
the appeal dlsmlssed with costs

HAYWARD J.:—The pla1nt1ffs ‘sued defendants to
redeem .a 'POSgessory . mortgage dated 22nd Decem--»
ber 185 7. It was executed - by -the widow of the lagt®
“male holder and contained a “ _Gahan Lahan”. olause~
prov1d1ng that the mortgagee should in default of due
payment of the’ loan become-owner of the property.: It
wag admitted by the ‘widow on 21st. October- 1859 in
ploceedmgs between: the - mortgagee and the’ tenants
"that. the mortgagee had under the “Gahan . Lahan”
V:provmmn become owner of the - property\ She never-
.theless sought some’ years latér. to repay the loan
' Rs 2, 300 and redeem the property valued at RS 13 OOO

' ) (1898) 26 Cal 285 atp 297,
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vbut her suit was on the - strength of . her previous

&dmISSIOIl .dismissed on 3lst QOctober 1865. It was
however conceded in the judgment - -that otherwise the
““Gahan Lahan” provision would not have.had: the '

-effeet of making  the .mortgagee the - owner. of the

pr0perty in«view of the decision -in Ramygi v. Chinto®,

The Wldow appealed on the grounds that she was not -
‘bound by Lier admission in other proceedmgs tand that .

the decision. was dlrectly .opposed to the ruling in

Ramji V. Chinto®. - The appeal j;ifa'sj filed . on
30th November 1865 but was. withdrawn on payment °

of " costs. on. 23rd, January 1866+ It was endorsed-
“ad]usted” on 3rd February 1866. No furt11e1 proceed- .
ings were taken and the W1d0W .died in, 1902.. The

representatives of the reversioners broughtlthe present’ ‘

‘proceedings for redemption against the representatives -
-of the . mortgagee.in 1911. There was no question as
to the propriety of the inortgage nor. on the other side"
‘was it disputed that the debt had 10ng been ligunidated
out of the profits -of the property. The substantial
questions were whether the reversioners were bound

. by the decree against the’ widow and whether they'

"~ were barred by 11m1tat10n

’l‘he Subordmate J udge came to the conclusion that f
: 'ﬁhe revers1oners were not bound as there had not been '
- a fair trial of the rlght of the reversioners within the A

: ;ru11ng in the. Shivagunga case® in ‘that the widow

_ had compromised the appeal.: He’ thought the widow

~could not “ under the " circumstances be’ 1easonably
' said to have fa,rrly and honestly . contested the right
. ‘and . taken the steps . necessary to protect the estate
of which she was in- charge for- the-time bemg as a
 Hindu widow”. The District Judge came to the same
A .‘conclusmn but by a more dlrect 1oute He- consrdered

‘" (1864) 1 Bom. H. C 199 (3) (1863) 9 Moo I A 539 atp 607.
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sioners’ Were not barred by limitation.
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" that « the ground on’ Whlch Bonp s (the W1dow s} sult‘

‘wus dismissed : was her adnusswn that the breach of'
-the - “Gahan Lahan ‘clause ‘had maide the mortgagee‘_

owner” and that it wwas thus “dismissed -on- a ‘ground

- "personal to herself ” and dld mnot bar the- reversmners

He consudered that it was not shown that the Wlth- :

- drawal of the appeal was due to fraud collusmn or__

comprom1se ”-and that “the case must be dealt Wlth a8

_if no appeal had been preferred.” He thought, tha’o the:

‘ruling in Shwagung S: case‘”chd not support the propo&n-_
tion that “where the: decree appears ‘to be. mamfestly )
wrong, it is ‘the W1dow 8 duty to- appeal from it, and" if -

~ she fails to do 8o, ‘or. havmg appealed fails to pressithe-

‘appeal to a’“decision, she ‘shall be conmdered to have.
failed in her duty to- protect the estate and the decres’

in that case will ‘not bind the reversioners.”* It would

‘seem therefore that ‘he held that ‘there - had mot been

- a fair trial of the right "of the‘ reversioners- ‘quite-apart-
" from what happened to“the’ appeal. ' Both the Subordi-

mate Judge and the -District Judge held the ‘rever-

We have, therefme ‘these estabhshed facts The
loan of Rs. 2,300 on mortgage ‘of property *worth
Rs. 13,000 was permltted by the. widow, .on an ‘admis-
sion extracted from her in other proceedings, in - direct’
opposition to .the. eqmtable rule “once a mortgage"'

‘ always a; mortgage recognised in Ramji ‘v. Chmz‘o“’ _
.- to result:in the enlargement of the mortgagee s mterest
g mto full ownershlp thhout dispute in appeal. It seems’

to.me. 1mpos&31ble for us to say on these estabhshed facts

* “that there was no justification for the view. that there-
~ had been no fair trial of the right of ‘the reversmners.._

‘within the ruling in the ;Shwagzmga casem——the view

_cheld notwithstanding’ some dlft'erence of opinion -as to :

01 (1863) 9 Moo. I. A.539. « - @ (1864) 1 Bom. H.0.199. "
" ®+(1863) 9 Moo. 'I.' A_. 539 at:p. 607.
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‘what happened to the appeal by both the lower Courts '

- It seems to-me that this case and. indeed every other
of th1s nature must be decxded on' its own paltlcnlar
B merits. - The admission of the widow here was appar-

\ently without consideration and without legal necessity. -

It was inconclusive and it would seem to have been

insufficient even to bind her own hmlted interest 1n '

, the equity of redemption. It was obviously. meﬁec—

‘tual to transfer the important interest therein of the "
reversioners. " The behaviour of the widow and’ the ‘

W1dowsmterest were the sub]ects mentioned in the
_'_]udgment ‘There was no reference whatever to. the
~important interest of the reversioners.. There was in

 effect.a trial: only of the right . of fhe widow. There -

~wasnota fair trial, indeed there was no trial; of the
right:of the reversioners. It seems to me that’ would

“be sufficient: to exclude the trial ‘from therulé in Shiva<"
gungd’s case™ without going further and establishing
fraud in the: W1thdrawa1 of the appeal It has some-

. “what. s1m11ar1y been held that suity against the widow
for arrears of rent or maintenance chargeable to the

~ estate were personally against the w1dow and did not:

~involve the rights of the reversioners -. There was-no

,necess1ty therefore in those suits to estabhsh fraud.

They were . Nugenderchunder Ghose v. Sreemutty
Kaminee Dossee®, and Baijun Doobey v. Brij Bhookun
Lall: Awusti®, " It has also someéwhat similarly been

"~held. thab suits in which arbitration awards or compro--

‘mises have been accepted by the widow would .quite
~apart from fraud, not bind the reversioners. ~ These
~have been detailed at pages 92 to 94 of Khunni Lal v.
’{Gobmd Krishna Narain®. These ruhngs ‘were there

~held 1napphcable (at p. 103) but were not dlsapproved,

L@ (1863) 9, Moo. I A, 539 at. . @ (1875) L R2L A,275,
’ 607. . ;
o (1867) 11 Moo. I &.'241 at ¢ @ (1911) L. R 381 A.87. .
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: also been declded r1ghtly by the~ lower Court i
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‘ by their Lordships of the Privy Council. It Would seem;”
" therefore,- thatif there: should be 10 real trial | of the

rights of the reversioners; it ‘would be - ‘unnecessary: to
establish frand to exclude the trial from thesrule- 111
the Shwagunga casem If there should be a real trlalof
the rights‘of the reversionsis, the effect Would of course
be nullified by proof-of fraud. But there must be-a
teal trial of the rights of the reversioners and there must
also be freedom from fraud in or der to provoke the’ rule

‘in the Shivagunga ¢ case”’ “Such was not'the case here;
'There was no practlcal trml of ‘the rights of the® rever-

sioners and there was no. necessﬁ:y to establish’ fraud

~This case Was therefore distinguishable from those. of

Jugol Kzshore V. Mahamjah JotindroMohun Tagorem

AHurrmath ‘Chatlerfi v.: Mohunt Mothoor Mohun Go-

swami®; and f"haudhm Risal Singh v. Balwant ;S’mgh(“)

‘Tt has moreover to" be- remembered that, as pomted out
‘in the last mentloned dec1s1on, the rule isa specxal rule
“applicable to the- pecuhar position .of limited holders
‘under Hmdu la.w and not the general and strlct rule

of res judicata prescmbed by section 11of the Civil .Pro-
_cedure Code of 1908. This, specml rule has to. be apphed
with due regard to the peculiar precautions necessary 111
this country to prevent the exercise' of ‘pressure” over
limited female holders fo the pre]udlce of the- rlghts, of
reversioners.: The rule has therefore not to be: mter—

preted with reference to the strict rules’ regardmg
“fraud and irregularities required to. mvahdate decrees
: otherw1se bmdmg under the general Law of Procedu

T seems to me that ‘the’. quesmon of lunltatlo

- (1863) 9 Moo I A 539 at f (3) (1893) L. B 2"0’
P 60T, T - pp. 186, 187 and 192.° -

. ® (1884) L. R 11 I A 66 * (4) (1918)L R.45 I
atp 73, 'f p. 79v_ o
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redeem ‘and d1d not in view of wha has been sald 1910,
- affect the right of the reversioners. They had sixty’ years
~ to redeem under section 15 of Act XIV :of 1859, and -

v.
. their right would not have become barred in any -cage  Bar Japav.

_ eitherunder that Act or Act IX, of 1871 by reason of -
section 2 of Act X'V of 1877."-But .as a matter, of ‘fact:
" they brought their suit within twelve years of the death
of the widow and within sixty yearsof the mortgage,
-and their right toredeem would nat, therefore, be barred
- either by Article 141 or by Article 148 of ‘the .Schedule
. to the Limitation Act, 1908. o
. - * Decree confirmed.
SR

CRIMINAL REVISION.

-

Before Mr Justzce Heaton and Mr. Justzce Shah.
Tnve CHANDULAL RANCHHOD s © 1919,

. Criméinal Prbchure Code (. det V of ‘1898 ), seétwns 488, 489%Magi3traté—"
" Order for maintenance to wifé—Subsequent decree for restitution of conjugal;
" rights—Decres puts an end to order for mamtenance—-Subsequent applzcatmn.

by wzfe for increase in rate of mamtenance not competent

In 1910 a w1fe ‘obtained an order -for mamtenance under the provxslons of:
section 488 of the Criminal “Procedure Code, 1898. :'In 1912, the husband"
- obtained a decree against " his w1fe for. restitution of conjugal rights. The
decree was ‘never executed :and the husband: continued fo. pay, without
objection the allowance dlrected by the Mag;strate s order of 1910. 1In 1918,
the wife applied for and obtained from the Magistrate. an order under
“gection 489 of the Code for an increase .in the amount of mamtenance The ~
‘husband havmg applied to the High Court :— - N e .
" * Held, that the dectee of 1912 havmg as a  matter of law determmed ,or-
put an end to the Magistrate’s order under section 488, an apphcatmn under
sectxon 489 of the Code was not competent toithe Wlfe . . :

P ,:,‘: e Cmmnal Rewszoual Applwatwn No 14 of 1919Y L
I D R 19"'5
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