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and in my opmlon 15 is not a matter even of the slight- . 191>9.-’

-est doubt—I hold that it is perfectly clear—that. he
‘ never-committed_th‘e offence of cheating in this matter -
| at all.. o A |

N thmk our order should be that the convmtlon 1;;'

set aside and that the ﬁne, if pa,1d should be refunded
v SHAH, J. :—I entirely agree. -

 Order set aside..” -

R. R.

QRIGINAL 'erII},'
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Before Sn' Baszl Scott Kt C’hzqf Justzcel aml Mr Justzca
N Macleod ) R

SHIRINBAI ( DEFENDANT APPELLAN'I‘) v, RATA\IBAI AND* o'rmms (PLAINT-
" XFFS AND RESPONDENTS)° - -

W»ll construction of—-—“Malek Mukhtﬂr” for lzfe-—Emstence mdwated in will

. of special ordl dtrectwns—-Terms of the trust not ascertamed or-ascertainable

—Power execnted in prq/essed complzance wzth‘ authority given—Parol
‘ evidence admissible to prove the trust so. a,s to prevent -a Sfraud—Onus of
E proof—Undistributed share of the property of an. mtcstate——Indzan Ltmzta-

tion Act (IX of 1908),.Article. 123 :

T

© . A Parsee testator by his wxll made hls w1fe “Malek Mukhtyar” as to all lns '

property during. her life, just as the testator was the owner, free from questlon
by any of his other heirs, representatxves, relatlves and kinsmen with diréd-
* tions that she should protect the children, ag he had protected them, accord-
" ing to their mears, declaring that'if any of his chlldren should not act accord-

ing to her orders, then during her life-time the - child should- not have any
clalm to any of the t&tator’s property. Clause 7 of the .will. provided. that

* agreeably to what was written above the" wife was, durmg her life-time,

to carry-on ‘Vah'vat’ (management) ins respect of every kmd of property
and make expenses on auspicious and’ inauspicious . oceasions, as the testator

- had been doing."” The clause further provided : ““ and in her life-time, keep-.»

ing God and Meher Davar (the Dispenser of Justice) before her mind, my wife-
_ shall duly as I have directed her orally and accordmg to the times (e., as
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i clrcumstances demand) make . her will, 'and all ‘my heirs and the helrs ‘of my'
—— " heirs, shall duly act agreeably to the same.” - Clansgs 8. and 10 of the w1ll
SHirRINBAL

i

.provuled for mterests contingent. upon the testators w1dow and execumx

) dymg thhout makmg a will as mentxoned in clause 7.

. -

'The testator dxed in 1872 and thereafter his W1dow as executrm adml-f
msteledthe estatp untit her death in 1906. By "her will she pu;poxted to
dlspose of.- all property, both her own and’ what she had received flom her;
husband, and appointed her surviving son "hér executor. The latter dled m
1915 leavmg a will whereby he appomted his daughter, the 1st defondant hlS‘

" executrix. The plamtlff a daughter of the original testator’s son (who pre«
deceased his mother) filed the suit on the 18th of May 1918, praying inter
alia that the " estate of the testator mlght be admlmstered by the Court and"
that it might bé declared ‘that the testator’s. widow had no ‘power to make a
will - dlsposmg of any part of the- testators estate. The 1st’ defendant con-;
tended that the will of the testator’s, wrdow was valid and that the plamt)fE’ v

clalm was barred by hm1tat10n

- Held (1) that the testator swxdow took only a  life estate under the W111 i

(2) that the words “shall duly as I have dlrected her orally and- accordmg to
the times (i. e.. as mrcumstanoes demamd)’J were not consistent with: a general-v
testamentary power but rndlcated the existence ofﬁpecxal _dIl‘eCtIOHS‘ as to the -

' objects in whose favour the power was to be exercised ;.
- e

- (3) that there bemg no direct evidence as to’ the " testator’s. dlrectlons the_,

_ will made by the widow should not be gwen effect to and that .on hér: death‘;

there was an intestacy as regards all the property of the testator ;-

" (4) that, Artlcle 123 of the Indian’ leltatlon‘Act applymg to evely smt :
 whero the plaintiff seeks to recover an- undletnbuted share in the’ estate of auA
intestate, the sult was not barred by limitation. ..

- Prr SCOTT ¢. J. :—The Court vnll not try to" compel the executxon of &
“trust where the terms of the trust. are not- .ascertained " or- ascertamah]e, “hnt,
where a power in the nature of a trust has been executed in profesqed com:-

pliance with the authonty given, the onus, a8 it seems to me, of, pmvmg that

_the execution was a fraud on the power. should lie. on those -who Seek by
" challenging the execution to get’ possessxon of property in the handq of: those

) beneﬁtmg by the act of the donee of the power

ﬁHetley v. Hetley(l) referred to ot
‘ Waung Tun Tha v. Ma Thit(’) fol]owed

m [1_9_0232011. 866, - ‘(2) (1916)[. R 441 A, 43,
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SUIT for admlmstratlon of property

One, Bomaml Kalkhushru Mody dled in March 1872,
-leaving him survwmg his widow, Kuvelbal two sons,

BRIV

L3

Nusservanji and - Sorabji, and two daught.ers Nawazbai ..

~and Banubai.  He left a will, in the Gru;qemtl language,

~dated 9th January 1872 ?Whereby_he appointed Kuver-
bai his executrlx . o

The followm o are the materlal clauses of the w111 —

4. Aq to all kinds of my nnmoveable p1 operty that "is to say all sorts of
" land atid vadi, and vajifa:(lands) and shops - and godowns and houses, &c., and
,as to all sorts of moveable property and effects, that is o say all kinds of
goods and effects, furmture and household -articles and thmgs and claims, &c.,
.debts and all” kinds of decrees, darkhasts, and all sorts of rights, and the
rights ‘which I may acquire or which may accrue due to me hereafter from my.
_ ancestors I duly appoint my wife the eaid Kuy erbai to be the owner (and)
Mukhtiar of the whole of the same during he_r life-time )ust as I am the owner.
And a3 long as she lives none of my othei heirs, legal representatives ok
relauvw can questmn her in regard to any matter Whatsoever ‘ -

5, 1 dlrect my, w1fe and exccutrix tha.t ]ust as I have been protectmg my
children durmw my hfe time, 8o shall she protect my children with forethought
. and ha.vmg regard to the times and our megns: and wisely and thoughtfully.
.Likewise I direct my children to remain under thg control of their respected

mother and to behave respectfully, ob}eymg} v)]‘xer direction .thatis order and

" Liddings, o that the reputation of you (them) all (i. -e.) mother (and) children

and my family may be.preserved. That will reﬂect credlt ou me and you all
T _m this world as well as the next.. . . l' T T '

6. If any of my childven should not behave respectfully towards and act "

_ according to the orders of his (or her) mother,_ as written (directed) in the above

fifth paragraph, then dufing the life-time of my wife, Lie (or she) shall not

klmve any kind of title, interest, (or) share in and_ right (or) cloim _to any pro-
" per ty and effects whatever belonging to me ; and should any one (of them)
. preier (a claim) the same shall duly be null and vo1d

Lo T,
" 7. Agreeably to what is written above .my wife shall durmg her hfe-tlme,
duly carry on Vahivat (management) in respect of every kind of my property

and effects and make expenses on good (or) bad occasions just as I (have been

" doing). Aud she ghall during her life?time;i ‘keeping God and Meher Davar:

' (the Dispenscr of Justice) before her mind ('s) eye .make her will agreeably

SaIRINBAL
S0
RATANDAL
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" to the oral 1nstruet1ons gﬁlen by me to (her) my gaid w1fe (and) acemdmg to.;

the times, and all my helrs and the heus of my Jeirs shall duly act agreeablyi
to the same.

8 Should my wife that is to. say executrix die without makmg her will, that
'js to say, testamentaty writing, ds mentioned in the- above’ paragraph seven-
then both my sons (namely) Nusservanp and Sorabji shall duly become owners’
“in equal shares of all kinds of my property and effects ; and both of them_ shall
.- duly take certlﬁcate G. e obtain probate) from the ‘Court. - And out of my;
property and effects Whlch they may take, they shall duly pay to_ their mster'
" Nawazbai Rs. 5000, in wmds, five thousand thu‘teen months after the dermse,
of their respected mother. " And to the said moneys neither I\tawazbal s hus-‘
_.band nor any of her creditors. whatsoever shall duly have any claim or nghti
(or) tttle Andif, when the-tlme for payment of the abovementmned moneys
“to my (}aughter Nawazbal agreeably to what is written above, emves, ‘the said
Nawazbai be not ahve then my (said) sons shall duly pay her -children Who
nny ‘be (hvmg) in . equal- shares, the moneys i respect of their mother s
shares, and if the- saxd chxldren e of young ege, then the moneys in respect

* of their shares shall be set apart and interest thereon shall ‘be’ realized by

(depositing the same in) Savings Bank or (investing the samé in) Government:
(loan) notes or.in any good security, and (the moneys) shall be duly spaid to
them on their attalnmg the age of tWenty-one years. - But Nawa/bal 8 husband
has 1o manner of right or claim whatever to ‘the said moneys and if he should‘
prefel any clarm the same shall duly be null and v01d \

\Tusservan]l dled in 1899 Ieavmg h1m surv1v1ng hlS
WldOW, one son, Ard'eshlr, and three daughters Ratan— B
bai (the plamtlff), Bachubai; and Aimai. Ardeshlr )
d1ed unmarrled and intestate in 1901. --Bachubai dled N
“in 1904 leaving- her-surviving her husband and threeﬂ
‘Sons.

Kuverbal admlmetered the estate until her. death in"
March 1906. By her will she appointed her: surviving )
" son, SOI'ab]l, her execu‘oor and purported to:; ,dispose -of

all her property,both her own and what. she had: receiv-
ed from her husband

By her W111 she g.;we a Iegacy to her’ daughter Banubax
.and made certain - bequests. in favour of the son and:
“three. daughters of her predeceased son, Nusservanp.: :
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The resuiue of the estate she bequeathed absolutely to - T1o18,
her survwmg son, Sorabji, by the following clauses —

. " SHIRINBAL'
9.- Asto my all lands and’ 11nmoveable propertles, houses, vadls, lands v.

. together with -the building (elccted) thereon received by my husband in Surat ™ RATANML
g aud Broach and as to my moveable and immoveable properties wherever the -
- same may be and as to the household goods ‘and effects and as to my ‘whatever
~rights T am 1 to get and as " to whatever ‘there fay be. belongmrr to me I give
" the whole thereof to my said son Sorabji as a gift. - He may make any use
thereof he likes, and with regard to whatever may be realised m-respect there-
* of Sorabji himsélf shall become the owner thereof and he shall fully recelve _
* the same. RV . R -

C- 11, With x;egard to my remaining i[hmoveable or moveable pmperty and
moneys in cash, &c., whatever there ‘:may. be and’ wherever the same hxay be .

" and whether the sa'mﬂe may be mine or whether the same may have been -
received by me on behalf of (from) my'hu'sband or Which'I myself may have -
been authorised according to my husba.nd’s will to give away I'make over the
whole thereof (i. e., every thmg) to ‘my sald son Sorab]x Boman]l Mody

On Kuverbal S "death her  son Sorabp 1'ema1ned in_
possessmn of the whole estate and continued to hold it
“ag owner until his death on 24th October 1915 when he.
purported to deal”with the said estate as if it was his
. own property. < He made -a ‘will, dated 16th December -
1914, of which his daughter Shlrmbal the lst defend-

- ant was the executrix:
- The plaintiff alleged that Kuve1ba1 took a.hfe—mterest
in the estate of Bomanji Kaikhushru Mody; that the
_direction to Kuverbal to make a will was void § ; and
‘that on Kuverbai’s death the ‘estate of ‘Bomanji Kaij- -
‘khushru Mody devolved under clause 8 of his will on .
. his two sons in equal shares subject .to the legacies to
~ the daughters or that it devolved on the heirs of Bom-

- ‘anji Kalkhushru Mody as on an mtestacy

The plamtlﬂf prayed (a) that the estate of Boma.n]1

Kaikhushru. Mody may be administered by and under

- the directions of the Honourable Court and partitioned
‘amlongst the parties entitled thereto in accordance with
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- ance with the oval: mstrucmons of the testator conmmed;j
;;\RATAN RAL~

o
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theu respectwe 111terests (b) that it may be declared’ﬁ;
that the duectlons to Kuverbzu to make a will in. accord-?;

.Ain the will of Boman]l K(nkhushlu Mody were voxd fmd
ofno eﬁ?ect (c) that it m‘zy be declared that Kuvelbali
had no power to make a WJU disposing of any part of:
the gstate of Bomanp Kalkhushlu Mody, (d) that 1t‘§
may be declared that the ‘estate . taken possession of by;
“the 1st/ defendant as being the. estate of bombgl wass
really the estate of Bomanjl Kaikhushru Mody.and that.
*Sorabji. had no power to dlspo‘se by hig will of the said-

‘estate save.'his own share therein, and (e) that all}

"necessaly d11ecb10ns .may be given, enquulesa mmde'::
“and accounts taken.

BeamanJ who heald the case,. held tlnt Kuvelbali‘{
took a life interest “Wwitli. power of dispositioi- inler;:
vivos'; that, the direction in the will to Ktiverbai to.:

-make awﬂl Was vo1d, and that on Kuverbai’s - deathv_;-
. thers - was’ an - mtestacy as 1egards the testators'?;

property remaining in. her hands undlsposed of at her’-f.

- death

The lst defendant appealed and the plamtlff ﬁled?

cr 088- ob]ectlons

Setalvad Wlth Taraporevalla f01 the appellant

Strom Jman Advooate-GeneraI with - Desao,l._féij

reqpondents Nos 1 and 4,

Desaz vv1th hlm Kanga, for 1espoudents Nos 6, 7,,8

. and 9.

F.S. Taleyaﬂchan for I‘e%pondent No. 5
Respondents Nos 2, 8,.10,. 11, 12 md 13 d1d noti

_appear.

Scort, C. J. :—This is an appoal from the ]udgment of

‘ BeamanJ ‘We have. to constlue the Wlll of Bomanp
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" Kalkhushru Mody who, by chuse 4'of his will as to. all.

_his propelby, made his wife. Kuverbai ¢ Malek Mukh-
: tyar dnunﬂ her life, just as the testator was. the -
owner, free from question by any: of his other heirs,
" representatwes relatives and kinsmen, with dlrectlons
(clause 5) that.she should: protect the chlldren as he.
had prefected- them, ‘according . “to their means, declal-_
“ing (clause 6) that-if any® of hlS chlldlen should not
. behavenleepectfully towards, and act accordmg to-the
order of, the mother, then dumng her. hfe-tlme the child

should not lnve any. claim to. any - of- the testator’s

.property_ ,

Clause 7 provided that *“agieeably to' what .was
" written above, the wife was, during her life-time, to
~ carry on ‘ Vahivat’ (management), in respect of every
‘kind of p# operty and- make expenses on auspicious and
1n‘1113p1uous occasions, as the testator had been doing.”
" The clause proceeds: “and in her iife-time,” keeping.
- God and Meher Davar (the DlSp’-“TISGI’ of Justice) before
her mind, my wife . shall duly asI have. directed her
-'\omlly and accmdmﬂr to the times’ (1 e., as circumstances
“demand) make her WIH and all mv ‘heirs -and the
heirs of my heus shalhduly act agr eéably to the same

The leamed Judcre held . tlnt clause 4 conferled no.
- more than a. life-éstate. upon. Knverbm. in this con-

-struction I -concur, for although “ Malek Mukhtyar” |

would, standing by Jtself 1mp1y absolute ownerslup,
that term is limited hy the words “ during her life ”

clause 4, as well as by the’ 11nphcat10n in clause 5, that
the mmnteamnce of the children should be proportloned

to the menns of the testator which he confided to his

swidow-and the directions in ‘clanse 7 ~that the widow

“during her 1ife’-time ehonld'cziri'y on “ Vahivat” and

make expenses on auspicious and i mausplclous occasxons
(such asﬂmfuuarres and deaths) ‘ '

" 1918,
" SumiNest

Raransar
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©n.1918. - The learned Judge however statos that in the cases}'
T:f— " of In re Thomsonw’s Estatée® and In re Pounder®, the
ml:,f“? " Courts were very clear that although an estate for life

-RATANBAL  wag given the life.tenant had absolute power to dlS-"’

pose’ of the property inler vivos though he had.no
“power to dispose of it by will and he was of’ opinion
- that these cases. Were in all material pomts iglentical.
with this case. ‘Kuverbai hdd a life-estate w1th un-fi
vcontrolled power of cl1spos1t10n tnter vivos.

The learned J udge is under a mlsapprehensmn as to‘j
’In re Thomson’s Estatem ‘There the testator gaveall,
his property to his w1dow « for the term of her natural. -
"’llfe to be disposed of as she may think proper. for: her‘{
own use and benefit according to the nature and quahty‘T
thereof and in the. event of her decease, - should there .
be anythlng remammg ‘of the said propertx or. any i
part thereof he gave "the “ part or parts thereof 216
‘certain persons.  The Judges of the Court of appeal
“expressed the op1n1on obiter that the. widow took o’
~ more than a life-estate with a right to en]oy the proper--
-ty in: species “In In re ’Pounder") the testator gave hig-
residue to his wife absolutely, and by a codicil revoked‘
this gift and after making a speclﬁc gift" gave his re-.
~gidue to his wife, for her own absolute use and beneﬁt,
and dlsposal but, without prejudice to the absolute
_ power of d1sp0sal by his wife of all.the- 1es1due 1n case’
“at her decease any part thereof should remain undls-;
posed of by her, he gave the same to two other persons; ,
genetally.: ‘It was held that the widow took a- life: -
interest with power of d1sp031t10n by act tnter vivos
* but not by will.

The exprescmn e power of dlsposal ” in In re Poun- .
- der™, in my opinion, dlﬁferentlates it entu'ely from the'
preqent case. Moreover the teetator Bomanp prowded 3

L (1880) 14 O D 263 o (1886) 56L J Ch



‘ VOL.*XLIII.] . ~'BOMBAY. SERIES - 853

by clause 8 that if his W1fe that is to say, “ adm1n1stra-
v-;{,tI‘IX should die without making her will as mention-
- ed in the above paragraph 7, then both his sons Nusser- -
_vanji and Sorabji should duIy become “ Malek in equal
shares of all kinds of my property and expg}%‘*ts » and pay

certam legacies as provided. ‘The testator treats the .

_property npt covered ‘by:a will of Kuverbai as all his

property, thereby 1ndlcat1ng that, except by her testa-

mentary disposition; he ' expectéd. ~]r‘lkl»s.propelty to
remain intact,

Kuverbal made a will on the 16th May 1905 appomt—
ing Sorabji ‘executor and died in March 1906, Sorabji
~ proved the will,. His executrix ‘Shirinbai is the first
defendant. The plamtlff is. the - daughter of Nusser-

. vanji, the other son - of the testator who predeceased '

_the mother Kuverbai. - It is - in. connection” with
“clause 7 of. Bomanp 8. W111 and the erl of Kuverbai
_-that the principal contest and the most difficult ques-’
 tion arises..

“ The plamtlff contends in' paragraph 10 .of - the
- plamt =

~+ 10.  The plaintiff says that the sald Klwerbar had no power to make'a Wlll
.-dealing with the estate of the said Bomanp Kaikhushru Mody and that the
whole of the estate alleged by the 1st defendant to belong to the said Sorabp
* really belonged to the estate of the said Boman]1 Kaikhushru Mody and is
divisible either under clause 8 of the said “will of the said Bomanji Kaikhushru
Mody or is divisible amongst the heirs of the said Bomanji Kaikhushru Mody
or the legal representatives of such asrhave dled on an mtestacy of the -said
Bomaprji Kaikhushru Mody asto his property after the lif¢-interest’ therem
of the said Kuverb'u

Clause 8 of the erl of Bomanp refened to 1n p‘rra-
graph 10 of the plaint is ag’ follows — e e

- 8 Should my wrfe that is to say, executnx dle \Vlthout makmv her wﬂl
that ig to say testamentary wntmg as mentioned in paragraph seven above
- then both my sons Nusservanp and Sorabp shall duly become Malek (i. e.,

. ownes ):in equal shares “of all kmds of my: property aud effects and both of
. 1ILR13-§ .

1918, -

" SHIRINBHA
v,
RaTaNBAL
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1918, ° th :m shall duIy take certxﬁcate (that ls, obtam probate) from the Court and
L " out of my property.and eifects whxoh they may take, they shall duly pay td<
- SﬁiR mﬁ oy their sister Nawazbai Rs 5, 000, Jin -words five thousand, thirteen moriths at‘tet
e the demise of their respected mother, iand to the said moneys neither Nawaz-
RATANBAL - papg husband rior any of her creditors whatsoever shall duly have- any maner.
of claim or rlght or title. . And if, when the time for payment of the above-
) mentioned toneys to my daughter Naswazbai, aﬂreeably to what is written
. above, arrives, the said Nawazbai be.not. alive, then ‘my sons shall “duly;pay"
‘her children that there may be. in" equal shares the moneys appertammg to
* their mother’s shar(s Aud if the sal d children be minors, th el the_ moneys
_ in respect of thelr shares shall be 'set apart and interest thereon * hal]Abg
realised by depositing the same in Savmgs Bank or (investing the same in)
‘Government (Loan) Notes 61‘ in any bgood security and (the moneys) shz]l be;
duly paid to them on - their a.ttammg the age of twenty one' years. . ‘But,
- Nawazbai's husband shall have no manner of rlght or claim* whatever to the .
. said moneys, and if he should prefer any claim, the s'nne shall duly be nlll
and vmd

OIause 9 contams a’ conditional legacy in. favour’ Cof -
Banubal, the obher daughter of the testator s1m11ar in
terms to - that in favour of Nawa,zbau but smaller 1n
amount Clause 10 is as follbws —

10 If my wife. and executmx should die without ma.l\lng a wﬂl and 1f
any of my sons should die before tny wife and gshould theré be sori.or. sons of
lnm, then he or they shall duly recenve his or their father’s share, a.nd should
there be a daughter or daughters of. hlm then my other son or his son shall get
“her or them married and shall duly pay to each of the daughters Rs. 1 000 in
words, one thousand, when she attains the proper age ; and should there be a
wife (wxdow) of the (deceased) son and if she should. not remarry _ then my.

T other §6n or his son shall duly pay Rs. 2000, in words two thousaud to her
- If, after recelvmo' the said amount, she re-marries, "then my son or his hexrs are

duly Mukhtyars (. e., at hbert’y) to recover. the said amount together w1th
** interest thereon from hcr

‘ It is 1mposs1ble to ‘hold that the sons under clause 8
got anything but interests contmoent on their, mother
not making her w111 as mentloned in clause 7

The learned - Judge has held that the testamentary
power gwen by clauee 7 ‘was. vo1d for uncertamty 011
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.the aubhomty of Hetley V. Hetleym but that notw1th- 1918,
, stamlmg, as Kuverbm did execute a W1ll it cannot be
said. that ‘she- did not make a Wlll as mentloned in _SH":,'N“I
‘paragraph 7 and therefore the cond_mon has not been  Rarasnar
,shown to have been fulﬁlled -Jipon Wh1ch clause 8

_ Would come into operatmn

Tlle Words “ sllall duly as I have d[reeted he1 o1ally
and according to the times (or as’ cuuumst‘mces de-.
».mand)” do not seem to me cons1stent with™a general
testamentary power; the 1eference to . previous “oral
directions indicates the existence of speclal directions
as to the objects in whose favour the power was to be-
exercised. I, therefore, -agree -with ‘the lower Court
that the power wds limited as in the case of Hetley v.
Hetley™. I do not, however, feel satisfied that this Court
should in the c1rcumstances declare the power or trust
in the form of a power to be void for uncerbamty The
Courtis not called on to declare whether or not an.
" unexecuted power ‘shiould be executed in aparmcuhr
. manner. It will not try to compel the ‘execution of a
_trust where the terms of the trust are not ascertamed
or ascertainable, but where a power in' the nature of
a trust has been executed in professed comphance with -
the authority given, the onus, as 1t .seems to me, of
proving "that - the execution’ was a fratid on ‘the power -
should lie on those who seek by challenging the exe-
cution to get possession of ploperty in-the hands of
those beneiiting by the act-of the donee of the power.
In many cases one can imagine -yery little evidence
would be required to shift -the onus -of proof of tlble
upon the parties in posséssion. . /. v ..

_ In the present case I doubt Whether the Court Would
not best give effect to the intentions of the testator by .
assummg that Kuverbal Who did make a Wlll and,

T (1) [1902]20h.866
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Whom he trusted has carrled out the testatm § duec-':f
tions, for she refers to the. testamentary power conferred.
upon her by her husband’s will and makes' dlsposmons
- among the members of the family on lines similar.to
“those indicated by Bomanp in clause 10 -of his- will* to&’
take eﬁect in default of appomtment by Kuverba1 and‘
in the event of the death of one of his sons. A

I have had doubt Whether the prov151ons of Kuver-'_
bm 8 W111 should not- be taken as evidence of the
testatm 8- dlrectlons _following the course . taken in
" Podmore ' v. Gunnmg“’  There the plaintiffs;: the
. natural children of the testator, ‘represented that pre-

- viously : to, and at - the time of making, .hiswill the

-testator-communicated to hlS wife hig desire and deter-

" mination to give the whole of his property, real ‘and

- personal, to the plalntlffs after her death and that she
undertook that 1f he. fade a. will in her: favour. she
~wdfild carry into effect his determination in favour of

© the plaintiffs -and that upon ssuch - undertaklng and

* promise he made his will giving- his real and personal
estate to.his wife absolutely “havmg a perfect conﬁdence ,
she will act up to ‘thoserviews which I have commum-»
cated to her%n the ultlmate dxsposal of my property
after her decease

The testator 8. WldOWs made two wills, one almost:’
ent1re1y in favour of the plaintiffs and the other glvmg
them greatly reduced legames——both ‘wills ‘were .snb-
sequently destroyed and the. w1dow Who malrled agaln:
died, mtestate. ’

The pla1nt1ﬂs ]omed as defendants the seoond hug-j
pand of the widow (who claimed as adm1mstrator of
the personalty and as tenant by the courtesy of the'réal
‘estate) and- the hew—at—law and next-of-km of the
testator. A ‘_-‘ T
o ’_.('l)"(i'sss) 7 Si‘ml 644.-
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: The Vice-Chancellor held that the words, of tﬁe V:V;ln |

- were consistent with the testator havmg ‘given -tot his
. SHIRINBAL

" wife either some. absolute direction or some general
recommendation leavmg it to her dlscretxon toact upon
: 1115 or not and in such manner as she mlght thlnk ﬁt

, For ‘the next-of-kin and heu-at-law it was contended '
* that on the'face of the will the wife was not to- take the
- property benéficially for a longer ‘period than. her own -
~life. This also was the plaintiff’s contention.- 'Dhere :
- were therefore three alternatives before the Court—a '»
. secret trust for the plamtlffs, a resultmg ‘trust for the
next-of-kin and heir-at-law, or an absolute estate for the

widow.
' On the evidence it was held that no seclet tlust was

‘made out but a. discretion 1 was left in the Wl(lOW ‘the
_ _Vlce-Chmcellor holding that the two first wills of the
- widow. Were extremely strong’ evidence of what pmssed;

- between her and the. testator. . In the resu]t therefore,

both the plaintiffs and - the next-of-kin and heir-at-law .

- failed. .

" In 'eonsequehce of my deubte:the "questidh has been

. argued at a further hearing of thls appeal. Istill doubt
- if a trust for the next-of-kin is more likely than the
“directions contained in Kuverbal §'will to carry out the
intentions of the testator. . There is, howevel no “direct

but only inferential ev1dence as to the tesbator § direc-
tions and under all the mrcumstances of the case I am-
~ not plepared to set aside the decision of the -lower A
" Court or to hol(l that thew is sufficient ev1dence of the

terms of the power conferled on Kuvelbal : i

‘The only remaining questlon is ‘whether the plamt-
’ 1ifs olaim i is barred by - limitation. It -is not barred if
Article 123 apphes In my 0p1n1011 that Article does
apply for the plaintiffs are suing for a distributive share
~ of the property of an intestate.. The recent decision of

-

1918,

.v.
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the Prwy Councﬂ in Maung Tun Tha V. Ma Thzt‘f’

dlsplaees the line of Indian - cases upon Whlch rehance

. : hfxs been placed for the defendants
RATANBAL .

The decree of. the Court below ‘must be vaued by

~ declarmg that Kuverbai took only alife-estate under

the will of Bomanji - and directing the Gommlssmner to

- take an account of the ‘estate of Boman]l which cameé*
“into the hands of - Sorab]1 both before and after’ the
 death of Kuverbai.

- The respondents other than' Ratanbai must be treat—
ed as formal partxes throughout the hearing in the

~lower Cort - under ‘rule. 503.° Therefore only one
- counsel would be allowed to them in taxation of costs
‘between party and party. Aﬁter letters of admlmstra-
tion were . granted to" Ratanbai thele Wwas no reason’ for
“their appearing: in ‘the - appeal at all as ‘they: clalmed
. through’ Nusservan]l and ‘therefore;  no costs  can’ be

allowed to them - on the appeal. The order as,,to costs
will'be that the costs of all parties- from the date of the

| ﬁhng of the suit to- the decretal order of reference will:*

come out of the estate, and the costs of the respondent
Ratanbai in‘the Court of appeal will come out of the:

‘estate. . The costs of the a'ppellants in the appeal must:
be borne by themselves...

MACLEOD 3. :—0One Bom'mp Ka1khushru Mody dled 1n

E Mzu ch 1872, 1eav1ng him surviving his WldOW, Kuvelbal,
" two sons, Nusservanji and Sorabji and . two. daughters,

Nawazbai and Banubai. He left a will whereby he
appointed Kuverbal executllx and she proved the Wlll

in April 1872 '~ Thereafter she administered the estaté
" until her death in 1906. . By her will she. appomted her
_mirviving kon Sorabji (Nusservanp havmg died in 1899)
~ her executor and she purported to d1spose of all her
- propelty, both her own and What she had recelved from

: (1) (1916) L. R 44 L A, 42
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her husband After remtmg that her daughter Nawaz-
_f ba,1 was’ de‘td and had'in her 11fe-t1me passed a releage

Wheleby she had givéen. up all her, cla1m against the -

“estate  of Boman;u the testatrlx proceede to- make'

",bequests Jinufavour “of Banubal -and the chllchen* of
Nusselvanp "By clauses -9 and 11 she bequeathed
absolutely vthe. residue : to - Sorabji.© Clause 11 is’
.impbrtaxit =
o With regard to any remammg 1mmoveahle or. moveahle p}operty and
monegs imcash whatever there maybe and - wherever the same may beand
whether the same may be mine .or whether the same may have been received
by me on behalf of (from) my husband or whlch I may myself have been

_authorised” according to my husband’s will to give away I make over the whole .

thereof (ie., everythmg) to my saxd son, SOI’abJI Bomanjl Mody

‘From this ‘clause- it may be gathered that Kuverbal
thought she had, under her husband’s will, a’ general
power to appoint.- Sorabp took: possessmn of the- estate
and continued to hold -it as owner.until he died: in

_October. 1915, leaving a will whereby he appointed his-
" daughter Shirinbai executrlx The W111 was proved. on'

the 19th January 1916~ - - " >

"The. pLunt1ff who is a d%ughter of Nusservan]l then
filed tliis suit praylng ‘inter -alia that the estate of

-Bomanji might be administered by the Court, and that
it 1mght be declared that Kuverbai had no’ power to"
make a will disposing- of any part of the estate of

) Bomanjl.
. The chlef po1nts for consuderatlon Were e
(1) Whether the plamtlﬁ’s clalm was barred by hmltatlon %

(2) Ona proper constructlon of Bomau]x s w1ll did Kuverbal take (a) a8

absolute owner or (b) as’ life tenant with a geueral power of appointment, by,
will? or (¢) as life tenant with a special power of- appomtmeut by will

accordmg to the oral dlrectxons of the testator?

.

.(B) It Kuverba1 took anly adxfe—estate and the power to make 8 wﬂl wa.i;:f

voui for uncertamty, was there an mtestacy -

1918,
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The learned J udge in the Court below has held that

~the suit was not baned by 11m1tat10n that’ Kuvelb'u

- took a life' interest with power of dlsposmon mtcr

vwos* " that the direction in the will . to Kuverbal to

_make a will was void ; and ‘that on Kuverbai’s death
- there was’ an . mtestacy as regards the property - of

.Boman;u remaining -in her hands undisposed of at her

death. Accm dingly it was referred to the commissioner

T to take an account of the estate of Bomanji which “Was-

in the hands of Sorab]1 at the death of Kuverbai with: a}}
* direction that he should ascertain whether the mvest-?
] ments standing in the name of Sorab]l formed part of;
* the estate of Boman]x

*

Flom that decree Shlrmbal filed an appeal Whlle-f
Ratanbal filed . cross-ob]ectlons on the ground that;_

. it should have been held that ‘Kuverbai took & 11fef-
: mterest only in her husband’s estate. _

On the questlon of hm1tat10n 1t has been argued_ thatj

~~ Article 123 can only apply in cases where the clalm for
) dlstrlbutwe share in the estate of an 1ntestate is made'

agamst a legal representative of the deceased or some’

 one legally bound to distribute the estate. . I agree with

- the Tearned Judge that the decision of the Privy Council

in the case of Maung Tun Tha v. Ma Thit® lays it

. down that Article 123 appliesto every suit in ‘which .
~ the plaintiff seeks to recover an undistributed share in -

“the estate ofan intestate. It is true that the Ihdnih’ :

2 decwmns to the contrary were not referred to, but W1thf'.
- all respect those decisions appear to have resulted from:ﬁ
- a mlsreadlng of what was said by White. J in Issur'=
. Chunder Doss . Juggut Chunder Shaha®. That was -
" a suit for 4 legacy aid it is obvious that such a suit can

only 11e agalnst a person bound to pay the 1egacy under"

W)L R 4T A 42, T . O (1882) 9 Cel. 79 at p.8L.
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“the testa’oor s W111 . In Keshav Jayannath v, Namycm |

'V*Sakhamm‘” Sa.rgent C: J.said +

: Vto a case in which it is sought to obtain'the share from a person who is the"

executor of the will or. gthervv_lse, represents the estate w1th a legal obhgatlon .

to ‘ distribute the estate’ ;.

- “With all respect it will’ appear ‘from: the report in "
Issur Chunder’s cuse® at p. 81 that the learned Judges

- said ¢
 “Article 123 only applies to cases in whlch ’che -property sought to- “bo
re00vered ig not only a legacy, but is also’ sought t0 be recovered as such from -

a person who is bound by law to pay such legacy, ‘either hecause he is the

. executor of the will or otherwise represents the estate of the testator

- But a suit for a dzstrlbumve share is.of an enmrely :

| dlﬁerent nature and may he agamst any one in posses-
smn of the estate. "= * :

‘The next questlon is, What 1s the proper constructlon
" to place ypon clause 4 of..Boman] s-will? It is-true

that the testatbxj makes Kuverbai “ Malek Mukhtyar ” of
all his property, but only “during het life ”.- Clauses 5,
6and 7 clearly show that the :testator intended that

~ Kuverbai should carry on the* management only of the-
estate in the same way as he had been- domg, and the -
- gift over to the sons in equal shares of all funds of hls ‘
property, if Kuverbai died- without making awillin -

accordance with his intentions, seems to me conclusive
that the testator did not give and did not intend to give
to his wife a power of disposition infer vivos.

Then in clause 7 there are the following words :— "

% And in her life-time, keepmg God and Meher Davar before her mmd my
wife shall duly as I have dn-eeted her orally and according to- the times make

her-will and all my _helrs and the heirs of my heirs shall duly act agreeably to

the same. ”.
-

o (1889) 14 Bom. 236 atp 240. - . @ (1882) 9 O 79 at p. 81,
ILR12—3 S -

1918; -

o . Bhmwpar
‘We coneur in the oplmon expressed by Whlte and - ‘Macpherson, JJ. o ;

Issur Chunder Doss v Juggut Chunder Shaha (3, that the article ouly applies -

v, -
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It has been contended thai; these Words consmtute a

S geneml power of - appomtment But in” my oplmon
. SamriNeBar | -

they cannot be read i in that way. They pomt obvmusly

1o thie fact that the testator gave cer tain .oral dlrectmns

to his'wife and gave her power only to make a W111 in

accordance ‘with those directions, Stress has been 1a1d‘§
upon the words “and according to the times ” but 1thas'fi

been shown to us that the proper translatlon of: the .

A, actual Gru]aram words is ““according to .the. cneum-ff
} stanees , 1.e., at the time Kuverbai made her will, so that;

Knverbzu might make the testator’s instructions conform’

~ to the circumstancesas existing when she made. her
will.” | ‘

The1e can be no ev1dence ‘now as to What these'if

1nst1uet10ns were,’ but even if there were ev1dence on

‘the authouuy of Hetle y V. Hetley ®, “which ‘appears’

directly in point, that evidence éould not be -admitted.

The power then is void for uncertainty... It has- been;_
suggested that the case might fall within the principle -

laid down in In re Fleetwood ® put that principle ig

only applicable where, on the face of the will, thexe has_?f
been-an absolute gift with an 1nd10at10n that the- glft is
vsub]ect to a secret trust, so that it is cleal there. was no
intention on the part of th.e testator that the: donee
should take a_beneficial 1nterest Then paml evidence .
is adm1ss1ble to prove the trust so as to prevent a fraud
“but if the - particular trust cannot-be proved there isa
'resultlng must in favour of the next—of—km -

The last quesmon is, whether, since we: cannot glve :

R [1902] 2€h. 866, .o -t @ (1880) 15 Ch, D. 594,

: ‘eﬁect to the will of Kuverbai, there was an 1ntestacy on
; her death, or Whether the gift over in clauses.8 and 10 -
-comes 1nto operation.

- The plaintitf contends  that it is for the defendant tov
» show that Kuveibal d1ed W&’chout maklng a: will as'{
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~mentioned in pa1agraph Thefore thegift over ‘comesinto .

~operation, and as'she cannot do-so, there is an intestacy.

" The first -defendant on the ‘other hand “rgues. that it -

-makes no dIﬂ:'elence Whether Kuverbai died without

“making a W111 or whether 'shé made - -a_will which is
found to be a nulhty

. No dlrect authorlty on the pomt has been 01ted But

_ it seems to.me that - the testator only intended that the -

‘gift over should take effect in the case of his Wlfe dymg

_ intestate.- He made ‘1o provision for what, should -

happen if hlS wife died leavmg an. mvahd WIH There-
»fore there was an mtestacy

~_The decl_ee of the Court" beleyv; must be varied by

declaring that Kuverbai took “only a life-estate under’

~the will of Bomanji -and directing the commissioner to
. take an - dccount of the estate of. Bomanji which came

into the hands of Sorabji both before and after the death’

of Kuverbal

Sohc],tors for the appellant MeSSrs. M,em_uanji,'

. Kola & Oo

N
Sohcltors for the 1espondent 1V.[essrsf, Paynp & C’o

Decree vamed'.

~GGN

1918,

-SmriNpar

v,

.RaTaxpa,”
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