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Before l{r Justzca Heaton and Mr Juetiee Shak

R L S EMPEROR v MURARJI RAGHUNATH GUJRATI°
L April 1.
: e Indum Penal C'ode (Act XLV of 1 860), section 41 5—Gheatmg——Decat—’,

Shopkeeper receiving currency notes in exchange for goods sold~Retention by

: * shopkeeper of small amount from change on ground that notes were not worth
et face value—Plea of guilty. - = . S

*The- accused who had sold goods worth Rs. 2-13-0 to & customer, recelvedv'
from him two. curréncy notes, one of Rs. 2-8-0 and ‘the . other ‘of -Re. 13 .. but
tendered as change only 049-3 saymg that the mnotes ‘were not worth thexri
face~value, .and that. Re. 0-1-9 were - charged on_ that account. The "accused
pleaded guilty and was convmted of the offence of cheating. On apphcatmn
to .the ngh Comt Sl S

* Held, (1) that whether on the admitted facts the aecused ought to" be held
to have comnn'rted the offence of cheatmg was & question of law, as to thch
the plea of the accused: was immaterial ;

© (2)-that he had not commltted the" oifence of cheating, for there-was. 1o
" deceit at all, since the customer was. not induced to hand over the notes by
" "any representation on the part of the shop-keeper that he_ would get. change»
calculated on the faee«value of the notes, but handed ‘them to the “accused
" in the ordinary course of the sale and purchase transactlon
THIS ‘Wwas an apphcatlon in rev1s1on agamst conv1c-
tlon and sentence passed by G‘r B.. Naralikar, Flrst ‘
Class Maglstrate, Jalgaon city.

: The accused -who owned a gram shop, sold ‘6 seers
of jowarito the complainant for Rs. 2:13-0, and was
pald two currency notes, one of Rs. 2-8-0 and the other

_ of Re. 1. "Instead of giving 11 annas ag change as ;e
“ought to have done the accused gave only 0-9-3, saymg
~that the value of the notes was less by 0-1-9.

- On these facts, the accused was convmwd of the
oﬂ:’ence of cheating and: sentenced to pay a fine of

® Criminal Application i‘Or‘ Revisi&n No. 28 of 1?19.”'
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‘ The accused applied . to. the : ngh Court under its 1919,
“cnmmal revisional ]urisdlction ‘

Exraror -

“ P, B Shmgne, for the accused e
.. : Moraxn
. S s. Patkar, Government Pleader, for the Crown ' RioHowari,

HEATON J.+—This is & case which is both mterestmg
and 1mportant A customer purchased from a shop-
keeper goods the price of which was Rs. 2-13-0 and he .

_tendered- in payment two - currency notes, . one of -
"Rs. 2-8-0 the other of: __Re 1.: The" shop-keeper
'ac'cepted the notes and the- cﬁange" which apparently
“he ought to have given was annas 11, but He tendered
as change only 9 annas and 3 pies, saymg ‘that the notes
were not worth their face value . and that 1 ‘anna and
9 pies was charged by the shop-keeper on that account.
At least that i what inh ‘substance ,happened, though

"..of course we cannot be sure from: the evidence, what
were the exact words used... What happened exactly
“mnext we do not know from the evidence. . But we know
either that the customg complamed to'a police -officer .
‘or that the police officer saw what "had -happened and

“intervened, for the two notes paid to the shop-keeper

. 'were attached, a Panchnama was made and the shop- -
“keeper Was sent before a - Maglstrate who, after taking
-evidence, framed 4 charge of cheating.” The accused
pleaded guilty to the charge. “He was convicted and
:sentenced to pay a fine of Rs. 25 and he has apphed to
‘thls Court in revision. =~ .

Pirst T will deal w1th ‘the' plea of gullty I feel
perfectly certain in my own mind that the -accused
mever intended by his plea of guilty to admit more than
that the facts alleged against him twere true. Whether
- on those facts he ought to be held to have committed

the offence of cheating is really: a questmn of law, as
"t0 which the plea of the accused. must be consuiered
_ Jmmatenal Maglstrates sometimes make msﬂsakes of
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T 1919 , thrs kmd They thmk that because an; accused person
frj‘E : P-!“OK admlts the facts, therefme he: admits that he has comy,
,,R -~ mitted-the offence with Whlch he is charged. - ‘This- is.

Rﬁg‘;ﬁ{:ﬂ __ one of those cases in which the admission of- the facts-
" does not amount to an admission of the offence. There=
“fore shall proceed to -deal ‘with the case as 1f therea

Were ng plea of guilty."

- For cheating - there must be déceit. In this case
' obv1ous1y there Was no decelt at all'in the -earlier- part:
of the tr ansactlon ‘There was a sale’ of goods after the
_ysual inquiry ag to price “and thereiwas a tender . of ‘the
. price by the pulchaser So” far then there was clearly -
<no deceit. But it ig said. that the shop-keeper déceived .
’ When he stafed ‘that the notes were not; worth ‘their
face-value. Whether he said this] ~before or after he had-
taken the notes into his . hands' does not .appear. - But‘
~in substance it is tomy" mlnd perfectly clear that" therei
was-no deceit at all. “The customer, was not induced t0‘_
" hand over the notes by any represenmtlon on’ the part
of the shop-keeper that he woulgget change calculated'
_on the face-value of the notes.. . He handed the notes to
the shop-keepel in the ordlnaly course of the s'rle and.
pmchase transaction’ and- ‘what really - happened was
that a dispute then alose as-to the. (zorrect amount -of
. ‘¢hange - due “to. the customel He clalmed 11 annas;f
- calculated on the- face-value of the notes.- The shop- 3
keeper said he would give only 9 annas- and ‘8 pies,
- because the notes were not worth their- face-valte. It~
s, asI indge it, 'simply a.case of a dlspute -between the?
‘ shop-keeper and’the customer and i in no way Whateverv:
* a case of deceit, and certalnly not a case. of cheatmg.-'ﬁ
That is the only matter that we have to cons1de1 The .
‘case may. illustrate the.fact that there are’ economlc and:i
“financial dificulties about these notes: “With. tha.t we
have nothing to do.. We have rerely to decide Whether“
the 'pre'sent’applicant is guilty of: ‘the: offence of cheaiing, .
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and in my opmlon 15 is not a matter even of the slight- . 191>9.-’

-est doubt—I hold that it is perfectly clear—that. he
‘ never-committed_th‘e offence of cheating in this matter -
| at all.. o A |

N thmk our order should be that the convmtlon 1;;'

set aside and that the ﬁne, if pa,1d should be refunded
v SHAH, J. :—I entirely agree. -

 Order set aside..” -

R. R.

QRIGINAL 'erII},'

* T .- N

Before Sn' Baszl Scott Kt C’hzqf Justzcel aml Mr Justzca
N Macleod ) R

SHIRINBAI ( DEFENDANT APPELLAN'I‘) v, RATA\IBAI AND* o'rmms (PLAINT-
" XFFS AND RESPONDENTS)° - -

W»ll construction of—-—“Malek Mukhtﬂr” for lzfe-—Emstence mdwated in will

. of special ordl dtrectwns—-Terms of the trust not ascertamed or-ascertainable

—Power execnted in prq/essed complzance wzth‘ authority given—Parol
‘ evidence admissible to prove the trust so. a,s to prevent -a Sfraud—Onus of
E proof—Undistributed share of the property of an. mtcstate——Indzan Ltmzta-

tion Act (IX of 1908),.Article. 123 :

T

© . A Parsee testator by his wxll made hls w1fe “Malek Mukhtyar” as to all lns '

property during. her life, just as the testator was the owner, free from questlon
by any of his other heirs, representatxves, relatlves and kinsmen with diréd-
* tions that she should protect the children, ag he had protected them, accord-
" ing to their mears, declaring that'if any of his chlldren should not act accord-

ing to her orders, then during her life-time the - child should- not have any
clalm to any of the t&tator’s property. Clause 7 of the .will. provided. that

* agreeably to what was written above the" wife was, durmg her life-time,

to carry-on ‘Vah'vat’ (management) ins respect of every kmd of property
and make expenses on auspicious and’ inauspicious . oceasions, as the testator

- had been doing."” The clause further provided : ““ and in her life-time, keep-.»

ing God and Meher Davar (the Dispenser of Justice) before her mind, my wife-
_ shall duly as I have directed her orally and accordmg to the times (e., as

0.0 J. Su1t No. 703 of 1916 : Appeal No. 49 of 1917,
-ILBIY

" - EMPEROR

v,
Mugarn -
RAGHUNA'I‘H .

1918,

" September 3.

B s SR WO
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