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quare SH’ Baa;l Scott Kt., C’h;ef Justtce, and Mr Justzce Haywa'rd .

GOPALJ I KUVERJ I (APPELLANT) v, MORARJI JERAM: NARANJ I anp- A191.9. )
~ANOTHER (RESPONDENTS )° > J‘a}x‘dar; &6.
Indaan Arbdratzon Act (IX of 1899), sections-8 (1) (a), ®), (c), (d) and (2); 9 —
» —English Arbitration Act of 1889 (52 &_53 Vie. ¢. _\49)—Gener‘al Clatises
L Act (X of 1897), section J{—Reference and subhziésion to three. named
. _Harbztrators who, acting for some time, decline to proceed further—A pplwat«on
to Court lo appoint fresh arbztratora—Jumsdwtwn

In & case of submxssxon to three named nrbltrators all of :vhom after a:‘txhg
haye, declined to proceed any further, the Cdurt has.no jurisdiction to appomt
fresh arbltrators in their place under the Indxan Arbltratlon Aet

Per SCOTT, . J. —Sectxon 8 ( 1) (b) of the Indxan Arbltratlon Act does ;
"not apply to the case of independent appointments of two ‘arbitrators. Insuch
'a case when a vacancy occurs it Would ordinarily be’ filled by- the original
. appointor. as contemplated in section 9. Section 8 (1) (b) only applies in terms
“to- -8 single vacancy to 'bé supplied by the" parties. SeGtion 8 nowhere seems
to c‘_ontemplete.the ‘case of two original arbitrators appointed jointly hy»the"

parties plus a third of the same class appointed by the two already join€ly
appointed or by the parties. In short, section 8 only applies. to- certain cases
of failure to appoint jointly, - Where choosers ‘should but do not' concur, the
- Coutt is enabled to assist them by the selection and appointment -of "an '
individual falling in one of the following categorles—-an (1 e., one) arbltrator H
an umpire; a third arbitrator in the special sense in whwh that term is used.

“Per HAYWABD, J.:=Itis notin my oplmon open to us to extend this
speclal ]unsdxctlon to special contracts not clearly contemplated and expressly
~mentioned by the Act. o S Ot

o

In re Smith. ct Service and Nelson & Sons ® and Manchester Ship Canal
CompanJ v. 8. Péarson & Son, ‘Limited 2, referred to.

PETITION under the Indlan Arbitration Act

The partles to the petltlon were plece-ﬁoods merchants
who had entered into dlfferent contracts for sales and”
purchases of cloth ready, in process of manufacture and’
S Lo @ Appeal No. 24 of 1918, '

® (1890) 25 Q. B. D 545 ~ 19 [1900] 2 Q. B. 606,
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e, *forward Dlsputes havmg arisen in 1espect of the smd;‘~
_@oPALnl . :
. Koverat. -

contracts, the ‘thrée parties; viz., the petltloner, the
first respondent and the second respondent aoreed on

'_ the 21st March 1918 to-refer thelr several dlffelencee,{
"to-the arbitration of Lalji Govmd]l Morar]l Mathuradasf

Kamdar {who was acting as sohcltor for - the first

) respondent) and Mansukhlal Oghddlal - The - snb-f»
mission.. paper “provided. that the three ‘arbitrators -

named were to publish their award w1thm two months',f
with power to extend the period by one or-two months. .
The arbltrators proceedmg with the reference. heldff
‘various- meetmgs On the 12th Apnl 1918 however B
they s1gn1ﬁed by their letter. to the parties, that. they -

‘declined “to contmue further in  the arbltratlon
V‘Snbsequently cmrespondence took place between the_,'

petltloner and the first and second respondents with a.

_ V1ew to new arbitrators being appointed. The petltlon_;;

er and thé: ‘second. respondent, agreed between them -

* that two of the original arbitrators, viz., Lalji Govmduf'
“and’ Mansukhlal Oghadlal should ‘act again; -but: the™

first’ respondent’ by his attomeys letter,. dated 2ath’;f,
April 1918, “informed. the petitioner that as all” the;’._
three arbitrators had refused to. act the petltloner was

- not entitled to make any. fresh appointment - n01 to eall_ .
' upon hlm to concur in any such appomtment 1.}

The pet1t1oner thereupon apphed to the Court pray-f
;mg (1) that the Court- might confirm the" appomtment*
of 'Lalji Govindji and - -Mansukhlal ' Oghadlal. a
arbitrators and appoint a third arbitrator, direotmg"
such tliree arbitrators’or. only the two dbove-named to-
proceed with. the reference from the st age . where thev,v
omgmally appointed arbitrators left it ; or.(2)'in- “the -

‘alternative; the Court rnlght appoint any: thlee arbltra-'?

tors to. proceed with the reference.: The,ﬁrst respondent.

in hls affidavit averred that 1naemuch as the arbltla-t.

tors named had 1efused to act on- the 12th Aprll 1918,’;
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and the p’llfleb had accepted bheu 1cs1fruat10n the
* reference came to an end on. -the 12th April 1918 and
“.that in the circumstances of the case the Court. had no
jurisdiction under the Indian Albltlatmn Act to make
: the order pr ayed for by ‘the petltmnel :

-

The petltlon came on bef01e M‘u ten, J in. chdmbels

when it-was adwulned into Court.~ The lealnedf
Judge held that section 8 (1) (b) and (a) of the Indian "
“Arbitration Act.did give him ]ulldeCtIOIl to. appoint

‘albltratms in place of thg three originally appointed
arbitrators, and. acting upon the gubsequent consent of
. the pdrtles ‘without prejudice to any . contention which
respondent No. 1 might raise in the appellat_e Court
challenging the decision on the‘que‘s‘ti“on of jurisdiction
he appointed a single and entirely new arbitrator to

dispose of the 1efelence ng LOldShlp 8 311dgment ran

asfollows T : N

MART]]N J ——Thlb is a petltmn under thc lmhan
Arbltratlon Act ‘which I adjourned into Comt 'md
~ which  raises ‘points of novelty and some dlfﬁculty
‘Shortly stated, the questions are, whether; in a'case ofa
submiksion - to three named arbitrators all of whom

. after actmg have declmed to, proceed any further,

€)) the Court has ]llllSdlCthIl to appomt any arbitrators
in their place under. section 8 (1) (b) and (2) of the
Arbitration Act, (2) if so, whether the Court has a
discretion nnder the same section as to whether on the
facts of any particular case it will make any appoint-
“ment ; and.(3) if it has, such a d1smet10n then Whebher
on the facts of the present case, such discretion ourrht
- to be exercised against makmg any such appomtment

As remrds ‘the facts of the case, one pecuhauty 1s
‘that there are tliree-parties involved. The first res-
pondent was a vendor of certain piece-goods to the
petitioner who was the Rurchaser The petltloner m
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" his turn resold the goods to a sub—purchaser res

pondent No. 2. Apart from these transactions, it appears

~ that the vendor himself bought certain goods from the

' Motany - burchaser; and -that there were other ‘and.separate
.- MORARJ1

transactions between the purchaser and the sub-pur-

.'chaser Disputes appear ,to have arisen with respect;

~to the ﬁrst lot of goods I have mentioned and also
,I gather as to ‘the other, goods Accordlngly, on the»

- 21st March 1918 the three parties, viz., the petltloner

‘the first respondent and the second respondent, agreed

' to refer their several dlfferences ~and dlsputes to the’
: arbltratlon of . the three persons named in the, sub-
" mission” Whlch was. in - ertmg ’].‘he a,rbltrators
‘l"proceeded with the reference and held or ﬁxed varlous
- meetings. Flnally by their letter, dated 12th Apul 1918 :
" they. dechned to contmue further in the arbltramon'

- Subsequently, correspondence took place Dbetween, .

the . partles ‘with a view .to.new . arbltratms bemg
appomted The petitioner and the second - respondent

~suggested between them that two of the -original

arb1trators should act again, but. the fir st 1espondent

" in effect declined. to proceed further ‘and “consequently
“the present petltlon was launched. It is based. solely. .
- on the Indian Arbitration Act as it is common ground:

‘that having regard- to sections 2 and 3 of that. Act;.

. sections 17 and 19 of Schedule 2 of the lerl Procedure
'Code cannot apply. ' ‘

At the hearmg T gave 11berty to amend the petltmn

' "by askmg in the’ alternaflve for " the appomtment/ of
" {hree fit. and proper persons to be arbitrators.. Thei
- materralrty of tlmt amendment Wﬂl appear later. . :

“Now taklnt, the quesmon of ]umsdlctlon __ﬁrst i
Mr Setdlva,d for respondent No 1 contends in e&ect»:
that as regalds the appointment of: new arbltrators ‘the -

" Act does not- apply to the case of three: a.rbItrators -

He says the Act only . applies to. the case of a smgle'_
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a.rbltrator or a smole umplre or a third arb1trator,

and he relies. strongly on an English case of In re
Smith § Service and Nelson & sons @ in support of -

thls contentlon

- Now turmng first to the Act’ 1tself 1t is qlute clear

that section 9 does not apply, for that section only -

apphes ‘to the case of two arbitrators, one to be
appomted by .each party. And on looking at the rest
of the Act, it is apparent that the only jurisdiction

(if any) given by the Act in such a case as the present
is under section 8, TLooking at sub-section (1) (b) of -
section 8, I find it runs: “If an appointed arbitrator
neglects .or refuses to act...”” Now grima facie I

should haveé -thought that each one of the three
arbitrators in ‘the present ¢ase was  “an appointed
arbitrator ” who neglected or refused to act.. - This is

. quite irrespective of the general provisions in the

~ General Clauses Act providing.for the singular includ-
ing the plural and one would be confirmed in this

prima facie view of the Act by notlcmg that in the

- preceding sub—sectlon (a) the words “ single arbltrator”.
are used, thus giving .r1se to the inference that “a
appointed arbitrator” in. sub-section (b) is. dlﬁerent

- from “a single arbitrator” under sub-section (a).

~ Fur’oher, section 8 begins “In any of the. following
- cases,” thus showing that the section is contemplating

separate and distinct cases. Again, if we turn to sub-

-section (c) we find the draftsman contemplating  the

- case of there being two arbltrators and an umpire or a

third -arbitrator. This is in keeping - with paragraph 2
-of - the first scheduge to the Act which speaks of a

“reference to- two arbitrators.” 1If, thereffre, .as
Mr. Setalvad . contends an. “ appointed ‘arbitrator” in
section 8 ) means an appointed sole albltrator, :then
ina casg, of two arbitrators appointed by the parties

- \1800) 26:Q:B. D, bk,
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: ]01nt1y there Would be power under sectlon 8 (rl) to‘f

. supply a vacancy caused by (say) the ‘death of . thef
~.GOPALIL °

. Kuvern
'v' B
"MorARJI .

umpire-or - “third arbltrator but there Would be n01~
~ power. to -supply a vacancy “caused by the death’ of’fé
‘one -of the two orlgmal arbitrators. - This Would I
thmk be. acumous result and . can hardly have»been_r‘
‘intended. Mr ‘Setalvad. says at any rate there Would";
be no such power of supplymor a vacancy if one of ‘the
partles had refused to make the original. appomtment o
~for. then_ there would be no * appointed arbitrator”;
“under Sectlon 8 (b), while section 9 could” not . app1y15
because ex hypotkesz the appomtment was to be by the
parmes jointly. This would ‘seem to be so, bub _even,
~if the Act does contain one or two flaws, I do. not thmkj)
1t follows that there is another faw,-

Then if we 1ook at sect1on 7 we find that “the pal tles"i
~to a subm1ss1on may agree that the’ refelence ‘shall be‘s
“to an arbitrator. or arbitrators to be appomted« bya,
person ‘designated” therein.” It is, therefore, f think;’ “

~ clear that the Legislature had in mind cases; of two.

arbltrators other than those referred to’ 111 seetlon 9;
. which section is conﬁned to cases where one arbltraror

;} is appomted by each party. : ;If then sub-séction” (b)v

apphes to one of two - appomted -arbitrators,-I do* noti
see. why it should not- also apply to one’ of. threef
appomted arbitrators and if that be so and if thele ‘are
“in fact three vacancies I do not see why each of the

three vacancies should not be ﬁlled up

M1 Setalvad urged that an appomted .arbitrator in
_section 8 () means’ an appointed single arbitrator. -
_ But if™the word “single” is thus to be inserted,’ Whyf‘}f
" does-that Act itself insert the Word « qmgle ” 1n sub-‘--":

- sectlon (a) and omlt itin sub-sectlon (b)

. So far I have dealt W1th the case on Lhe assﬁmptlon B
- that the submssmn of 21t Malch 1918 was to thlee,j;
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named arbltratom a ppomted by the parties 101ntly ‘and

not separately by each of the parties.* Looking at the

submission alone, thisis, I think, the only view of the- '
“instrument that can fairly be taken. It is'true. that ,

- the. subnnssmn states that one of the arbitrators,

“namely, Mr, Kamdar, “ has acted as solicitor for. the "

respondent No.1 in this matter.” But it would be a
natural precaution to state this and thus avoid any risk
cof the submission being upset on the ground that one

of the-arbitrators was.un undisclosed agent of one of

the parties. - Further, having regard .to the defini-~

-t1on of “gubmission” in section 4 of the Act, the -

submission referred to in section 8 must be this very

agreement of 21st. March 1918 and nothing else. I
_doubt, therefore,. whether I am at liberty to-look at’

othe1 c1rcumstances or to see whether in fact the
_arbitrators were nominated ‘or appomted by separate
pfu‘tleﬁz If in fact they were .50 ‘separately appointed,

" thiy mwht well have beén so stated in the suhmission, -

Inamore precise document it would, I think, have
beer so stated. Compare fov instance Key and Elphin-
“stone’s ' Precedents “in Oonveyancmg, 8th ° Edition,

Volume I, Form 1, .p. 147, where the. ‘agreement

providés tlmt' the disputes are referred to the arbitration '
of an arbitrator nominated by A, and an arbltrator.

nomlnated by B

‘But even if, contrary to the view I hold, 1t should

be considered that the submission is one to three
~ arbitrators appointed by the parties separalely, I still
‘ thmk that section 8 would apply. The qnly difficulty
then would be that having regard to the use of -the
word “ concur .»" at the end of section 8 (1) all the
-parties would have to agree in filling up any particolar
vacancy and not leave that vacancy to be supplied
_ by the ‘person who' liad rappointed (bat particular
arbitrator originally. ' That may not be altogether a
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‘ 'sat1sfactory result but - I think it is ‘a far more
satisfactory result than to say that the sectlon does not7
apply at all.

Nor is it; I tlnnk the true view that thls submission”

-was to three named persons and. those persons only
- and that it negatived the possibility of any vacancies

being filled up:-: The forms in the Second Schedule to-
* the Indian ‘Arbitration Act itself show that in a sulf-:
" mission to a single named arbitrator, it is unnecessaryf
~ to provide for a vacancy: If that is the case with onef
- named arbltrator, I think it would be equally the case,
‘with three named arbitrators. It is true that ‘these-
forms™ contain a reference to the Act, and that, the;
Lcsubmlssmn in question does not. - But.I.donot . expectg
a vernacular seml-commerolal document to be drawn

. veyancmg counsel e

Accordmgly Iookmg at the constructmn ‘of ‘thig’ Act

alone and apart ﬁom any authority, I should be of%

opmlon that the present case falls within section 8 (1) ®):
« and (2), and that I had the requlslte gumsdlcmon to
make the appomtment ’

Now, is thele any authorlty ‘which prevents my 50
holding ? Mr. Setalvad laid great stress on the case
1 have mentioned of - In re Smith & Servwe and Nelson.f
"§ sons®,  He said- that that case established  that
: the - Enghsh Arbitration Act does not apply to the
“case of three arbitrators; and that, - as - the Indlan-
. Arbitration Act is almost a verbatim - -copy. of : the
Enghsh Act ad regards the clauses in questlon T oughtv
4o follow that decision. -As to this, I. may" say’ that
“sections 1, 4, 5 and 6 of the English Act correspond to

: sections 5, 19, 8. and 9 of the Indian. Act but there isno

“section in the Enghsh Act correspondmg to sectmn 7

(1) (1890) 25 Q. B.D. 545
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* of the Indlan Act nor is the Word “concur” in section 8

~of the Indian Act found in section 5 ‘of the Enghsh '
Act. - The above case was a demsmn of the 00urt of .

. Appeal and the head-note is as follows —»

v
—~ . ¢

* %'YWhere ‘an avreement to refer dlsputes to arbxtratlon prowdes for a

_feference to three arbltrators ohe to be appointed by each of the partles, and

- the third by the two so appointed, and one of the Jparties 1efuses to 1ppomt an
- arbitrator, the Court has no power, either under or apmt fn om the Az bltr‘ltlon
" Act, 1889 to order hlm to do so.”

>

As the Advocate-General for the petmoner Qomted

: out that head-note shows at, once that there is a

material dlﬁerence between the facts of that .case and

~the facts of the one I have to deal. with. In the Bnglish

case the arbitrators had not been appomted because one.

»

. of the’ partles refused.to appoint an arbitrator. : In the .

-~

case I have to- deal with; the parties have - appom‘ted
arbitrators - but the arbitrators so appointed have

“eventually: declined to ach. Havmg Tegard to this

-d1fference of fact it will be seen that section 8 (b)
. could not apply in the Enghsh case because there was
. no “appointed ” arbitrator. Nor, if one looks at the

rest of that Act, is there any other section which could

ﬁnd Dord Esher saymg at page 548

It Ae thlS was to be a reference to three arbltmtors it is obv1ous that the

case does not come thhm sections 4, 5 or 6, and that point i is given'up.”’

‘possibly apply. Consequently it: is not surprising to-

Mr Setalvad however, rehed upon this statement:

of Lord Esher as showmg that the decision applied

to the case of three arbitrators generally.. He laid
"even more stress on Wha+ Lord Lindley said at

page 552, viz. :—

"4 Phe other sections, viz., secti').us.z}, 5, and '6, do not touch thisﬁpoint. ] It .
, certaiMy looks like a blot in the Act, that by reason of there being no

provision-as to three arbitrators, as distinguished from two afbitrators and an
umpire, sections|4, 5, and 6 do not apply ;- but we cannot help that,”
ILR1-6 " . R .
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Every ]udgmenf must however be 1ead in the: hght i
_of the facts of "the” partlcular case, and in my opmlon
there is nothing whatever to show that their Lordsh1p8‘
" had present- to their mind§ a case like that which’
s have to deal Wlth On the contrary, counsel had really ‘
given up the point- as’ unarguqble and we find. Lord "
Justice Bowen saymcr at page 504 —

-

Arbztmtlon Act 1889 apphes ; and it is admitted that if sectiin 1 does |
apply there is no remcdy for the 1esp0ndents in 1 fmy of thc othen SQCtIOX‘-IS

EY

It is true that that case Was clted qgam in the Cour

' of Appeal in- Manchester Sth Canal O’ompany V.

S Pearson & . Son, Limited o, There the. tacts ‘were -
- gimilar in all essentials to. those in {In re - Swith &:
“Service and: Nelson zg Sonsm * except “that- legal pro-’

) ceedlngs had. been started Th(, Court Whllc agreemg

that it could ot appomt an’ 'ub1trator aﬁirmed 13he.
decision of M, Justice Blgham staying the ‘lcthIl under
“section 4 of. the Arbitration Act. In the’ course of his
]udgment/Lord Justlce A. L. Smlth said :— -

@ The case did not come within the power ngen by the st'xtute to the Court
to appoint an arbitrator, becguse that is confined to the .cases whexe the

" arbitrator is smg]e or there are but_ two arbltrators Lmdley L. J. sald very

“truly that. this was a blot in the Act and now we are “asked to hake what in
- my opinion would be another blot. This is not an apphcatlon to order tbe;
,.appomtment of an arbitrator, but to stay the action...There was,” therefore, ;

]unsdlctlon to make the mder .xppealed from; and the appeal . must- be
dlsmlssed . .. N '

Lord Justlce Vaugh'm Wllhams sald ——

u Ttis plam from this that when thp 1éarned Toords J ustxces saxd that sectxon 4

" did not apply, it was not weant that this was, because it was a cme of reference

_ to three arbxtrat’ors, biit only becairse no legal proceedmvs had be> ncommeneed .
, On that ground no 'xpphuatlon could-be made to stay the actlon ,"' ‘but in. ‘the”
g present case 1t is abundantly plam that sectmn 4 does apply .-

.[1900] 2 Q,}~B}.,606, . (z) (1890) 25 Q B. D.. 545,
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There ‘mam I do. not thmk the leamed Lmds Jubtlces .

had in view a case hke that. now before me. Slmllar"'; Goratst -
. KuveErin
CGumm v, Haélett“’ under the Common Law Procedule _

Act 1854. ' In these mrcumsbances I'do not think th'tt'"
there is anything in the above three English cases which
Would cause me to alter-the. VleW ‘of the Ind1an A1b1t1 a-

_observations apply to'the decision’ of Bacon, V.G,

" tion Act Wh1ch I shotild- take apart from “authority. No
Indian” case on - ‘the pomt has been cited to me, and I
accordmgly answer the ﬁrst questlon I have formulated
by holding that I have ]urlsdlcblon under section 8
“(1)-(b) andd (2) of the Act- 10 appoint.- arbltrators in the
place of the three Who have refused or dechned to act

< That bungs me to the questmn of dlscretlon -

.

- On this pomt the posmons are somewhat revelsed as
Mr. Kanga, who was with the Advociite General, for the
petltlonel relies on. the Enghsh case of In re Lyre and
Oorpomtzon of Leicester® as’ shovvmg that I have ho

dlscwtlon under section 8 of the Act and must make the .
appomtmen’o Wh]le on hhe other hand Mr.: Setalvad -

- distinguishes that case aid says that T am not ‘bound by

“it and havea dlscretlon as to-whether I should make any

. appointment. = Mr. Desai for 1espondent No. 2, did not

_seriously contend that I had no discretion, and indeed I°
“understood him eventually t0 admlt ‘that the Court had

“a -discretion. His main contention was that I ouglit to
~ exercise . it in - favour of ‘making the appomtment

. However, again I prefer to look at the Act first apartfrom
. authority. Looking then at the Act I find that the word
~ used in section8.(2) is' ““may” and not “must” or “shall”.

" Prima facie, therefore, I should have thought: the Court
" would have had a discretion, though no doubt in an
ordlnary case and as a general rule it would make the
appomtmentkand fill up avacancy asa matter of course,

mammmn1um%5 i;;'J mD%ﬂu)Bw&W
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Thls v1eW is, I Ihmk borne out: by looklng at sectlons 5 \
.and-19. . Sectlon 5 provides in. effect that a submission ;
may be 1evoked by leave of.the Court. The Court, there- -
fore, ha> a discretion in certain cases whether it will.
revoke a SllmeSSIOD So, t00, in'section 19 it clearly has -
a discretion as to Whether it will stay an action where
there isan ex1st1ng contrach for arbitration between. the:;
partles 1f, ‘therefore, it has a dlscretlon in these -two j,
latter cases, I.do not see Why it should not also- have a’
dlscretlon when the- question is.one of making a new -
appomtment Where the arbitrators have declined to act.s
" Authorities on other Acts were mted to me to show that'
sometimes in an Act the context may show that ¢ ‘may”. is*
really imperative, In Delhi and London chk v.
Orchard“’ Sir Barnes Peacock said :— - ‘

1 ', “Thelc is no. doubt that in some cases the Word ‘must,”. or the Word ‘shall “_‘
may be snhst‘tuted f01 the wmd may but that tan be done only for the

pm‘pose of glvmg effect to the 1ntent1on of the Legislature ; but; in the absei%ej'
of proof of such mtentxon the word ‘may’ must be taken to be used 1171 1ts’:
natural and therefoxe ina permlsswe, and riot i m arr obhgatory sense -‘_ 1, \t._. :

. So, too In re Baker Nwhols V. Baker@) Cotton L J
says i—

I think that great misconception is caused by * saying ‘that in some ‘cases
‘may means ‘must’.- It never can mean' must,” so long ag the English langtage .

retains its meamng but it gives a power,. and then it may be a question in

" what cases, where a Judge has a power ngen "him - by the word may 1t '

bccomee hzs duty fo exerase 1t ”

Rea: V. Mztohell@’ 1s a recent mstance Where the Gourt

, agreed that the above was the rlght prmclple to adopt =

but differed’ in their application of it, the ma]orlty

“holding that in..that ‘particular case, ‘“may” - was ’
impérative : see also-Reg. v.’ Judge Turner(“’ Applymg
the above prmmple to the case I have to deal Wlth I do g

W (1877)L R4 L A 127k p. 135, ‘i.»(s) [1913] 1K B. 561 : .
@ ({890) 44 Ch. D. 262at p: 270, L@ [1897]1Q'B 445 atp. 448,



VoL X'Limf 'BOMBAY SERIES: ©sa

not see that the Leg1s1ature 1ntended to make an
: appomtment 1mperat1ve 'For instance suppose an
. application by one party for leave under section 5 to

- was under section 19 for a stay, the Court would then

have to decide whether the ‘action or the arbitration .

~should proceed. Accordingly I think it more consistent
with the scheme of the Act, that section 8 should be
“discretiohm 'y rather than imperative. Therefore, - on
¢ the Act alone- and apart from authority on the Act, L
' should have thought I had a discretion under section 8

Turning next to authonty on the Act the case of In
.-re Byre and Corporationof Leicester™ was acase where,
~so faras I can see, there was no possible ground for
contendmg that the Court ought to exercise’its discre-
* tion by refusing to appoint an arbitrator. The case,
" therefore, differs from the present one where there are
grounds for contendmg that no such appointment
“should be made. I entirely follow and respectfully

. agree with What Lord J ustlce Kay sald in that case ab

. p. 143, viz.:—

T desire, however, no"t to bind myself w1th regard to the questlon whether
" the ‘word * may’ in the section may not in certain cases give a discretion to the
,Court. I conceive that cases might- arise where it would be necessary to
_' exercise some discretion. I understand that in this case it is admitted that
' _some of the matters in dlspute were clearly such as came within and ought to
be referred ‘under the submlssxon ‘In such a case, I do not think that the
" Court.would have a discretion to say that it would not entertain the apphcatxon,
- agsuming, of course, that all the necessary prehmmary steps had been taken—
- that is to say, that there had been a sufficient notice within the section, and no
_appointment had been made within the seven days. In such a case I do not
 think the Court ought to exercise any discretion, if it has any ; its duty under
“such .circumstances really becomes only uumstenal I, therefore, agree that for

R [1392]10 B. 185.

1919,

Gorawt
A L. ) ’ - Euverx-
revoke a submission came on with another application -

~-by his opponent qnder' section 8 to’supply a vacancy, it -
"-surely could not be contended then that the Court- had
“‘nodiscretion. Or similarly, if oné of the applications,

v .
Moraran
JERAM,
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B 3_5.‘:"1,919; the purposes of this case the word- ‘'may’ must be treated as equxvalent to .
’ - “must’. . But-I do not wish to hold that in every case ‘may’ in this sectmn IS‘,
T GorALIr - . equwalent to ‘must”.” - .
- KOVERIL:

Mo;;m - Then’ 1f one turns to the other judgments; I thmk that

o Jumaw. . - all that. Lord Esher and Lord J ustice Lopes say is that-
R in the case they had to deal with -“may” must be treated .
.as equivalent to “must” 2 though not in every case. This
is. certainly a possﬂ)le view- of . their 1anguage, and I.
think it is the right one. -.This is.borne ‘out by the
head—note which says :— 3 '

' “As a’ genéral rule, where the condmons exist under which the section ls

applicable, the Court. or. Judge has o dlscrenon to refuse to. appoint- an
a{bltlator

There Lord Esher in fact sald —-—,,

‘ “Wbat under these clrcumstances does the sectxon provxde that the Court
is to do?’ It says that the Court ‘may’ appomt an-arbitrator.. It is argued
that under this provision the Court may say in this case, where it is- admitted :
and- the Court hds decided that there js a dlspute within the submxssmn, that

- it will potforce the corporation to go to arbltratlon but will leave the contractor
to bring ah action—that is, that the: Court has a discretion to say m such a.
case that, though one side has scontracted to refm the matte1 to " arbltratlon,

. théy need ‘not act accordmg to thexr contract and that the Court will reheve
them from it; and the other side must brmg their action. "I do,notﬂ th_mk tha_t B
«» thatigso.. Ithink that in such a case as this ‘may’ meansA‘must,’,and that the
" Court i bound to appoint an arbitrator. I ‘cannot accede to. the argument that -
the. Court hag a discretion in such a case as this, because there is a dlscretlon

' under sectxon 4 in cases where the parties have- px oceeded quite’ dleerently and,

one party havmg broughthls action, the other party apphes to the Oourt to sta,y
,it. That is the converse of this case,.” "

Then Lord J usmce Lopes saud P 4‘«‘

“Wlth regard to the language of the sectlon, I thmk that in a case lzke tha

present where there is a dispute clearly within the submzssmn and a failure to -
' conour, in the appointment of*an arbltmtor, und the proper notxce has been
. given, the word may’ is equwalent to ‘must’.”’ no

I think the 1mportant Words in both those two ]udg- :
‘nents’ _arg “such a case’ aud ‘a. case like the present;””
~and that the judgments of those learned Lords. J ust;ces
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' ought tobe 11m1ted to, the cale they were (dealing: ‘with ot 1919,

. -cases similar to that and were notnecessar ily ofumversal -
apphcatlon to all ‘arbitrations. - Therefore in the view '}335;5;
: . which I takeI am not precluded by any English author- - . .
ity from giving effect to the construction. of the Aoy Mpmami
~which' I sheuld adopt apart -from - authorlty and no . ’ C
_ Indian - case on. section 8 of the Act was cited to me.’
- Accordingly, on the second question, I hold that T have
-a discretion under section'8. .But-I' also hold that a, ‘
-very stlong case must be made out for the exe1c1se

b,,of .that dlSCletIOIl “against ﬁllmg up a vacancy. . I

- will not attempt to lay down. any - exhaustive., test
for the exercise of that dlscretlon but I thmk one
test would. be whether further- arbitration proceed-

' 1ngs Would be unwmkable or Would ‘produce very great
hardslnp I think in this way one will .best carry out
-the scheme of the Act and give effecb to the Splllt shown
in'the preamble which runs;: . : »

H'Whereas it is expedlent to amend the law relatmg to arbxtratlon by agree-
ent w1thout the’ 1ntervent10n of o Courﬁ of-J ustlce R 'f '
The 1nte1vent10n of a Court may in certain cases be.
" necessary, but its object should be to assist the parties to ‘
-carry out their agreement and not to thwart them and
stlll less should it showany petty jealousy of arbitrations.

‘Now that brings me to the - third -question, namely,
Whether in the present case T ought to exercise my dis-
cretlon in favour of Mr. Setalvad’s c11ent and refuse to
‘make the proposed appomtment “Mr. Setalvad’s.
main grounds, are: (1)-that the arbitration i is really im-

. practicable or unworkable as it involves a ‘series of .
, different d1sputes all of which are not,common to all
three parties to'the submission, (2) that the arbitration
vould be ineffectual, because the statementin the sub-
_mission thas 1espondent No.Tlisa propuetor of his three .
- businesses therein named is untrue, inasmuch as he .
has no 1nterest in one ot the businesses and has partners
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“in the other two busmesses»who do not concur in. the.;;

“arbitration, - and (3) that one of the arbitrations. has:
already proved abortlve ‘

Dea.hnﬂ Wlth the first pomt it is qu1te true that the:
arbttratlon involves separate disputes,. that is to say,
that there: are disputes between -the petitioner and -
respondent No. 1 in which respondent No. 2 is not con-
cerned, and that there'are other disputes between the-

'vpetitioner’and respondent No. 2 in which .respondent.:

-No. 1 is not concerned. But the .parties knew -that:
~“before they entered: into their, submission. Therefore it
hardly lies in the mouth of one of them, viz., respondent
No. 1, to object to those disputes bemg decided by :the
forum they have mutually agreed on. On this I may
.refer to what Lord _Selborne said in Willesford .- u
. Watson® (which was a case of a mining lease with an "
~ arbitration clause and arose under the OOmmon Law
Procedure Aet 1854), v1z.

. “Then we are told that thisis an arbltrary trlbunal final and without appeal
“and 80 forth, a,ud that thes®are not fit quiestions to go before the a.rbltrator
_ But T think that the Legislature and the Act of Parliament under whmh tho
" Court is now asked to act have given the answer to that a.rgument It parties |
choose to determine for themselves that they will ha.veadomestle forum.
mstead of resorting to the ordinary Courts, then &ince that Act of Parhament
was passed a prima facie duty is cast upon the Courts to . a,ct upon such an
agreemént. - The parties here have made that ‘agreement, - They probably
knew what were the reasons in favour of determining these questions . by
arbitration, and what were the reasons against it, and they made it part of
their mutual contract that these. questions- should “be s0 detefinméd The.
plaintiffs cannot, therefore, be now_heard to oomplam 1t‘ that part of theu-
contract 1s carried mto eﬁeet o » ' ' o
Further, in the present oase I do not thmk 1t can be
gaid that these several dlsputes would make the arbltra-
;tmn unworkable or produce great: hardsh1p on- dny of

- the parties. If the arbltra.tors S0 desme they can hear

™ (1879) 8 Ch. A‘pg; w18 aft‘ pp. 47%4‘80
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the several dlsputes separately and I do not see. on that'- -
* score why there should be any great dlﬁﬁculty inarriv-.

. mg at an. award.

' The %econd objection seems at first, mght asenous one, )
‘But in the flrst place, it mustbe noted that the sub-
“mission itself which was prepared by respondent No.ls.

- own solicitor gives the lie to his allegations. . -This sub-
‘mission which is dated 21st March 1918. states quite -

clearly that respondent No.1%i is doing business in the

names of Gopalji Kunvarji, Valji Darlabhjiand Ramdas
~Pranjivandas.” Theseare the three businessesin question,

It further states that he, respondent No. 1, has entered
- into different contracts “in his dlfferentnames mentioned

“above,” with the petitioner. . These are contracts dis-
putes in respect of which. are_ referred .to arbitration,

‘His opponents, the petltioner and the respondent No, 2,

say that these statements in the submission are correct.
They deny absolutely the truth - of the allegations by’

respondent No. 1 that he in fact ig not the owner of these
busmesses and they areprepared to take the risk, so f;n'

as’ there ig any risk, of respondent No 1 bemg able to
.show that any other person besides -himse]f. has an- -
interest in these busmesses and 1s not bound by the

submlssmn. T

They also refel to the correspondence and 1;; paru-,’,

cular toa letter, dated the 8th December 1917 from the

sohc1tors for respondent No. 1 to Messrs Shroff &
Dinsha, the solicitorsfor the petitioner. That letter i is -
‘headed “Re Ramdas Pranjiwandas and Morarji Jairam
Naranji.” Ramdas Pranjivandas is ‘the name of the

business firm which the respondent No. 1 now alleges he

has nointerest whatever in. - This letter from-respondent-
No. I’s solicitors is with reference’to a contract between -
that business firm and the petitioner and it speaks of
“Our client - Mr. Gopalji” who, of course is respondent'
No. 1. Infact no other person is named a8 their chent »

o IL R 11—7
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';.;1.9.1,95’.':' although Inot1ce in. some places the explessmn . our
m -clients” is used. * Be that'as it: ;may, this letter like. the .
‘Kuversn - Submission gives the lie to the allegatlon that respondent
. Mor:;mx _No. 1is not, 1nterested in the business. . .. v o
t' _J ERAM. - Further, it s noteworthy - that the allegatlons of
'respondent No.1 rest on his own word alone. If it be-
- the -fact that he has partners who-have not assented’ or.
" authorized him to enter into this submlssmn why have :
. they not come forward apd. made an affidavit to- ‘that:
-effect.”  Again; as was pomted ‘out by Mr. Desai, for
- respondent No. 2, if this sort-of unsupported allsgation
- is to be accepted by the Court, nothing would be easier
- in any case than for a man to get out of a submission.by
‘falsely alleging that he had partners. Under the above.
. circumstances, I think, I ought not to accept respondent
s No.1’s unsuppmted allegatlons about the ex1stence of
partners and his want of authority -and so on,: and:
' accordlngly I 1e]ect those allegatmns

- Asregards’ the third point as to one arb1trat10n havmg
proved abortive, that’ certainly is the case, but T do not -
- think it follows that I ought to refuse to glve the’;

parties another chance of setthng their disputes. in. the:.
g Way they have agr eed upon.

" In the result; therefore, and aftera careful considera-. 3
: 'tlon of all the facts of the case, I am of op1n1on that no -
" ¢asé is made ‘out for my 1efusmg to make the’ proposed
'appomtment I thmk, therefore and I 50 hold that I
: 'vvought to malke the appomtment

That brings mé to the prayer of the petltlon Thé{'

B petltron was apparently launched on the-theory " that
the petitioner and respondent No. 2 were each entitled -

- to.appoint a neéw arbitrator and that they had-. “done’ 80 -

and that the Cotrt ought to confirm such appomtment '
~and. appomt an additional third arbitrator, or alternat--
'1ve1y, allow the ﬁrst two to act alone and, take up the |
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matter where they loft it'on 12(:]1 Apml 1918 ‘In ‘my

B VleW that is not a correct 1nte1pletat10n of the Act. I -

- ‘do not think that under’ *section 8 the petitioner or res-
- pondemt No. 2 had power to appomt an- arbitrator. - I
- was necessary, I. think, for all three partiesto concurin
- the appomtment of each of the three arbitrators: * That

being so, I will not grant the prayer of the petition “as
“originally framed but will- only "grant -the alternative
~amended prayer,.na‘uriely,"for the.appointment-of three
" fit. and proper persons to be arbitrators. - But the time
. for making the award must' be duly extended under

‘section 12 of the Act.:: The exact penod I will ﬁx after‘ ‘

- hearlng the partles

As regards the persons actually to be ‘appointed the

© petition’ will be remitted to. Chambels for that purpose. .

But I may say that'Ido not 1ntend to re—appomb any
of the three original arbltrators, nor “shall Iappoint any
v’jsohcltor of any of the partles T wish. three independ-

ent arbitrators to be appomted butI see ‘no objection
to -an 1ndependent sollcltor being dne of such three

‘ arbltratms It will of course save e*{pense if the pariies

agree that the reference should be to a s1ng1e arbitrator.

‘Should. the parties’ fall in Wlth that suggestnon, the‘

'appomtment can be, made, so far as my order goes,
without pre;udwe to any ¢ contenuon which 1espondent
“No. 1 may raise in‘an appellate Court challenging' my
, dec1s1on on the question of ]uusdlcmon and dlsmetlon

- As regards the costs, Ithink on the whole it is fair
,__that they should follow the event and that accmdmgly
“ respondent No. 1 should pay the costs of the petitioner

~and respondent No. 2 of and 1n01denta1 to thls petltlon :

-up to date a

1 W111 only add in conclusmn that I hope counsel and
. solicitors will show more- dlscletmn as to the cases
which they ask to be heard in Chambers‘ 1though

1819,
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tete. thls case has taken over a day to argue, it was ongmallyi

- brought on in- Ohambels ~In my opinion it should have:
Gour.u :

Kuveril -+ been adlourned into Court from the outset and never,:
Mo :im- ~ been in my Chamber Listatall, The “¢ourse actually’

- Jsmaw. - taken has caused extra éxpense and some- - delay, and
" the omission to have an ‘official translation’ of the ,'
subinission, the preclse terms of- thh were material,
necessitated another adjournment. -But having regard';
‘to the past practice and to the apparent delay in the:
. Translator’s office I do not think I ought in the present-
. case to visit thé'petitioner. with the costs.of. these
ad]ournments. ‘But I .give a- warmng thatin the. fiture
. I may take a different course. .

Respondent No- 1 appealed

Taraporevalla, for appellant (or iginal 1espondet
No. n.
* Kanga, with him Strangman (Advbdate-Generel),’}f"oi}'fgz
respondent No.1 (or1g1na1 petmoner)

Kanga, “With Desm, foi 1espondent No. 2 (ougma’l
respondent No. 2. -

. SCOTT C, J. +—The petmoner Morarji Jan‘am N“:D]l
petltlons under * the Indlan Arbltratlon Act~ as_
vfollows

e 1 That by a wrxtmg in the Gu]aratl language and chatacter made m
Bombay on ‘the 21st day of March 1918 between the 1st respondent of the 1at -
“part, the petltloner/ of ‘the- second part and the second respondent Pltambet‘
Vithalji of the third part, certain disputes between the said- parties-in respect
of contracts for sales and purchases of ‘piece . goods of ready. and forward
dehvery were referred to ‘the jofut arbitration of . Messrs Lal]x Govmdp,
Morar]l Mathurdas Kamdax “(a ‘solicitor of this Hon’ble Court-and sohcrtor”for :

v fhe 1st respondent) “and Mansukhlal éghadlal iipon ‘and subject’ to the ‘
" and conditions mentioned in the said . wiiting: - By the said- wr'hng itvan
.prowded that the smd mbltlators shoald pubhsh their: award \Vlthm two
 months, and power Was glven to the sard arbltrators to further extend the sexd v
“time by one or twvo months A copy of the sald wntmg is hereto ‘annexéd-andz
“iymarked Ad
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: “2 The said arbltrat(n*s eutei'ed upon thé sard references and after partly
proceedmg w1th the reference, they, by ‘their; lettet ; of the 12th, April 1918, .

addressed to the aforesald parties to the sald reference informed them that .~

“they declined to continue to act further as arbrtrators A copy of the sald
letter i8 hereto annexed and marked B

“3 Thereup?n the petrtmoner by h’lS 4torneys’ letter, dated the 24th Apnl
1918 addressed to the respondents mformed them that inder the events that
“had happened the, petitioner was entltled to have threb arbltrators appomted
" -in place of the sard three, originally appomted arbitrators upder the provxsmns
- of section 8 of the above- Act and suggested the name of the said  Mr. Man?
- suklal Oghadlal (whom he had induced to ‘act again as arbrtrator) as one of
’ - the said newly to he appotnted arbitrators and «called upon them to concur in
" his appomtment and to suggest the names.of two other persons. a8, arbitrators

“within seven clear. »days after the service of the smd letter. A copy of the

waidl ‘Tefter is ‘hereto annexed and “marked‘C nud the office tianslation of the
conseiit in- ‘writing of the . said Mr. Mansukhlil Oghadlal to-again att-as arbi-
erator, dated the 15th day of May 1918, is hereto annexed and markod. D

“41 In reply to'the w4id étter the’ s’econd respondent Pitamber Vith’al]r by
) hrs uttornieys’ lottér, dated the 14th/day-of May 1918, addressed to ‘the peti-
- tioner’s-attorneys, informed them:that Xtﬁelr olietit had:again-appointed the said-
- Mr,. Lalp Govindji as one, of . the arbitrators :and -that  the said - arbitrator
Mr Laljr Govmdp had no ob]ectlon to'.continue as. arbitrator. CUopy of:corre-
apondence between the petltloner 8 a.ttorneys and the attomeys ot‘ the eaxd
tha.mber thhal;r is hereto annexed and marked E ' ‘ :

“5 The ﬁrst respoudeut has ‘in hrs attorneys letter, dated 25th Apnl 1&18,
addressed to the, ettorneye of the petxtxoner, stated that all the threo arbltmtors
having réfused to act the petitioner was not entitled to make any fresh appomta
ftvent untl to call ‘upon the first réspondent’to concur:in‘ such appOmtment and
to suggest the-namies of:two other: arbitrators and the ﬁrst respondent declined
to do so, "-A copy of. tbe said detter.is- hereto ;annexed and maried ¥, -

S

'I'he pr‘ayer isto the Goui‘t (’1) to conﬁrm the app01nt<

“fient of Mansukhlal OGhadlal and Lalji ‘Govindji as

arbltrators "ai“nd ‘appoint a’ tlurd arbrtrator and to make
an order drrectmg such three arbitrators or only the
two abova named. to proceed Wrth the reference Trom
t.he stage Where the orlgmally ‘appointed arbitrators
loft it or (2) a.lternatlvely to appomt three arb1trators
to proceed Wlth the referenoe., -

1919,

‘GoPALII
Kovern
DA
Morannt

JERAM.



1919,

7’.:830 " INDIAN, LAW REPORTS [vor_. XLIIL

* GOPALJL -

- Ruverint
A
" MorarRN

- JERAM. .

- It was obJected by G‘ropal;u Kuverp that the Indmn_f"

_'-Arbltratlon Act did not confer upon the Court j ]ums-'_
~ diction to make any such order in the cu'cumstances of‘

the case.

Mr Justwe Marten, before Whom the case. came 111,’
Chambers held t.ha.t section 8 of the Act did glve him
]urlscllctlon and acting upon -a subsequent’ consent of |

- the parties he appointed a single and entu'ely newf
- ‘arbltratm to dlspose of the 1efe1,ence

The reasoning by wluch the learned Judge arrived atf

‘ _h1s dec1s1on Was as follows :—

* Section 8 (c) contempla.tes the case of two arbltrators‘

- plus an umpire or third arbitrator, As power is: given

‘to supply a vacancy caused by the deabh of ‘the tmrdv

~ arbitrator. one. would expect a provision to - supply "

_vacancy or vacancies cansed by the death of the two first:

‘arbitrators.  Sub-section- (b). if ead liberally - WOuld:
~-farnish such provision- and if so it wonld equally apply‘

- to the supply of vacancies caused by the death, refusal
&c of three arbxtrators ; :

But'is it correct to hold that clause (b) is' meant to
.cover the case of arbitrators 1 and 2 where the appomtq

‘ ment of arbitrator 3 falls under clauses (©) and (d) 2

I think’ not because arb1tmtor 3in the case supposed

in (c} and (d) is in a speclal cabegory like an umpire
‘appointed jointly by the  parties or- by arbltrators |
- and 2, each of whom is appointed by one of the partues
~1ndependently of the other," Section 8 ay ©®) does not' -

apply to the case of Lndependent appomtments of two‘“

E arbltrators In’ such “case When a’ vacancy occurs it

Would. ordmanly e ﬁlled by the orlgma.l appomtor ds;_v
contemplated in gection 9. Sectlon 81y ) only apphes v

- in terms to"a’ smrrle vacancy 0" be supphed by the'

partzes ‘Section 8 nowhere seems to COntemplate the

- case of two original arbltrators appointecl Jomtly by the::
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par’ues plus a thlrd of the same class appomted by the, ‘ 1919.°

two already -jointly. appo1nted or by the partles In. <~

‘short, section 8 only applies to certain cases of failure

- to appomt jointly.. Where. ehoosels should but do not |
doneur, the Court is’ ‘enabled to assist them by the
selection and. appomtment of an 1nd1v1dual falling in .

_one of the :Eollowmﬂr cateuorles—an (i.e., one) arbitrator ;

an umpire; a third arbitrator in the speclal sense’in

‘which the term is’ used:* It follows that in my opinion
-clause (b) must be read with clause (a) and ‘clauss (d)
with clause (¢) of section 8. The Court is not at liberty
‘to take upon itself to. seleét an individual where the
.selection is by the submlssmn reserved for ome of two
dlsputlng pa1t1es . :

. The Act does not attempt to prov1de for every case |

It only gives. assistance in: the commoner cases Where
]omt appomtment cannot be arrwed at.

It is said that the present case is one of ]omt appomt

'ment of thiee arbitrators.  That is 'probably correct but’

‘it is not one of the common cases. of joint appointment
lcontemplated Dby the section.. It s unusual, except

* perhaps in. references in the course:of a suit, to. have a
triangular submlsswn and the ]omt appomtment of’

. three

. in the Editions of 1870 188" and 1906 it is said :

B *In.case of death, . refusal to.act, or mcapacxty, of a single - arbitrator... a

Judge may appoint a new one if the parties do not ; and...where one of two

_ arbitrators fails for_ the. Tike causés, unless the'party appointing him appomts
a fresh arbitrator, the remaining-arbitrator 'may be appointed to act alone.”

" The. author1ty glven for thw ‘statement is until 1889

"the Oommon Law Procedure Act, 1854, sections 12

~and 13, and after that date the Arbitration Act ‘sect-
tions 5 and 6 (sectlons 8 and 9 of the-Indian Act) which
reproduced sections 12 and 13 of the Act of 1854, This,
- as the pronouncement of the standard text-book .on

In Russe]l on Awards Part II Chapter III sectlon 3,

GoPALJI
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ArbltratiOn unaltered bhrouoh a period ‘of thlrty.ﬂ\re

profession as to the. scope of these sections. . The. dxcta

. of Lord Justice Lmdley and. TLord J ustice A. In. Smlth
" in In re Smith & Service and Nelson §. Sons(“ and
" Manchester Ship Canal Company v.: S. Pearson - &

Son, Limited®, respectively, show that those learned

- Judges understood: the provisions in quesmon in the
‘same sense

In my opmlon thelefore, the Court had no ]urmdmtlgg
to ma.ke the order that it dld, and. the appeal’ must, -
therefore, succeed upon that ground ‘The appea,l 1s
allowed, and the decree is set -aside and the petmou*
dlsmlssed w1th costs throuvhout upon the petmone

HAYWARD 7. -—The appeal mvolves apomt of 1mporta
ance. -‘The Indian Arbitration Act - applies to the.
appointment of a s1ngle -arbitrator and in certain cages’
to the appomtment of two arbitrators. Does it apply
in any case to .the appomtment of three arbltrators?
It is 1mp01tant to remember in resolvmg thls poinb

“that the Act isan Act to amend the law relating to
_arbitration.” It does not.deal with the whole law bf
‘arbitration and it must be construed strictly in that 1t

‘confers special powers of 1nterference not otherwrse

. mheren.t in the Court.’

It appears to me Wlth thls in mlnd ‘that 1t apphes
primarily to the ordinary commercial contracts in

‘which the reference is to a smgle a.rbltrator or else to -

two arbitrators, one appointed by each party, wlth
power to call in a third arbitrator or leave the dec1s1on
to an umpire. . Such are the references treated  in- sec-~.

“tions Tand I1 and at p. 202 in section IIT of ChapterIVof

Russellon Arbltratlon 4th Edition, 1870. - Th1sapphca-
tlon is n;dlcated by secmon 6 of theAct Whlch pr v1des

X (1890) 9. 9 & D, 545, - Y [190032@
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that a submlssmn shall be deemed ordlnanly to be to a

- arbitrators, they shall have power to appomt an umpire’;

,‘-Whlle sectlon 8 (1) (a) and () proceed to prov1de for the

' (fallnre of the partles ‘to nominate ‘the smgle arbitrator

or the’ faﬂure of the nommated albltlator t0" proceed
-with the arbitration and section 9 for the failure of -
either of the partles to nominate - éither: of the two..
" arbitrators or - the failure of. e1the1 “of the- nommated .

arbitrators to - proeeed W1t11 the arbltlatmn ;.. while -

provision has already been made i in sectlon 8. (1) (¢yand
. (@) for the failure of the parties or the two arbltra,tors to
- nominate the third arbitrator_or the umplre It has

~ been provided. that the’ arbltlatlon shall in all, these

cases be made - effective " if necessary by . the" specw,l'

.interference of the Oourt These provisions of the

Indian Arbltratlon Act reproduce verbatim the Enghsh,'

Statute, 1889.
o Ibis not in my opinion, open to us to extend thls
- speclal ]urlsdlctlon to . gpecial- contracts -not- clearly

'contemplated and expressly mentloned by the Act.
' Thus it is not open to us to 1nterfere where the refer-

ence is to two arbltrators to - be appomted not_.one by

each . party but the two. ]01ntly~by the two partles
Thére is no provision in section 8 for 1nterferenge on

the failure of the parties. ]omtly to nomlnate the two

‘arbitrators.  Nor do- clauses (a) and ) read to-
gether provide for 1nterfe1enee on - the failure of two
arbitrators so nominated to proceed -with the arbltra-

tion, These two clauses must, in my opinion, be read
- together and the words “the- appointinent of an arbi-

trator” at the end of clause (a) read as repeated in the
. words “if an -appointed arbitrator” at the. opening of
- clause (b) ; just-as the two clauses (c) and (d) have also

plainly to be read together. It'would, in my opinion, .
~ be repugnant to the arrangement and plain meaning of

section 8 of the Indian Arbltratlon_, Act to give effect to
CIREBS T
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.

the general prov1s1ons of sectlon 13 .of the Generall.

S is srmﬂarly, in my opuuon not open to us to inter--

,-fere where the reference is to more than two. arbltrators';
~“and the parties fail to nominate the arbitrator or the

arbitrators fail to proceed with the arb1trat10n There
is no provision in section 8, clauses (c) and (d) prov1d-,‘j-

',1ng for a difference of oplmon between two. arbltrators

and settlement by a third arbitrator or by an umpire.
Such referencesarethustreated at p. 203 of section ITT of

-Chapter IV of Russell on Arbltra‘mon 4th Edition, 1870
«“The arbitrators selected, one: by'each side, ought
‘not to consider themselves the agents or advocates of

the party who appomts them... ~In order to ensure av

~decision in-case of difference of opinion, the submission

frequently goes on to prescrlbe that the two arb1trators
shall name a’ohlrd and that-an award made by any tWO,'
if they ‘cannot all agrese, shall be sufficient. - If the two

_'a.rbltrators do not appoint a thlrd arbltrator or “an,
~umpire, . when at liberty’ to ‘do’ S0, a - Judge may

appoint...”; . Russell proceeds to dlstmomsh the duty of

_‘'a third arbltratm from that of. an umpire : - The arbl-
. trators named, by the parties often seem to thmk that-
- ‘they are to represent their respective nominors andﬁct

rather as advocates than J udges, while ‘the third arbl- .

: trator frequently supposes he is an’ umplre and ‘. that -
~ his active interference is not to commence. untll the
" others have differed finally...”. And  at - p.- 211 ~of
‘BectionIV: ‘Where two arbitrators are appointed, the™
- submission’ ofben provides -that in case of their not.
“agreeing in an’ award, *the matters shall be decided, by
- a third person, WhOlsétyled an umplre . Clauses (¢) and

(d) of section Softhe Act do not, in-my opmlon prov1de :

for interference, Where the reference is not: tp two arbi- ..
~ trators .with power ‘to settle differences of -Opinion by
: summomng a. third a,rbltrator or referrmg the m,attels,
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" toan umplre, but is, as here, d1reet1y to ‘three arb1- 1919,
~ trators. - Such references would' appear ‘not to have beeh - -
mcluded within the partlcular provisions of sections 8 * ﬁ;’x;,’,‘

- and 9 though they might fall within the provisions of - Mo I:’“m .
‘the other sections including sectlon 19, of the- Indlan © JERAM.
Arbitration Act. This would appear to have been the '
“view held m In re Smith & Service and Nelson &
Sons(“ and in Manchester Ship Canal Company v.

S." Pearson & Son,  Limited® under the ’ Enghsh
Statute relied on in para graph 964 of Volume I of
Halsbury s Laws of England. . >

- The appeal. should therefore An- my opmmn, be
all swed as the appellant and two respondents referred
their disputes direct to three arbitrators and Mr, Justice
Marten had no jurisdiction on’ their refusal to proceed ~
Wlth the arbitration to appoint fresh: a.rbltrators under
“the Indian Arbitration Act. It Wbuld nd®be necessary
in this view of the matter to decide whether the special
powers conferred by the Act were dlscretlonary with
the Court. . It would appear to me, however, that Mr.
Justice Marten placed the rlght 1nterpretamon upon the
declslon in Inre Eyre cmd Gorpoz'atzon of. Lewester(’)
‘and that the word ' may ” never can mean “must’ so
long as the English la.nguage retaingits meanmg though
the eéxercise of a discretionary power: conferred by the
word. { may’ might in certain - circumstances being
established become imperative on the Judge, as observed »
by Cotton L, »J. in In. re Baker®. Tt would further
‘ appear t0 me that it would not ‘have been proper for us
to interfere with the exercise of the dlscretlon vested
Jin Mr. Justice Marten merely upon our own views of
the desirability or otherwise of leaving the partiesin
‘Yhis particular matter to thelr ordma.ry remedles in the
- Court. - o : -
@) (1890) 25 Q. B..D. 545, - ) [1892] 1Q.B. 136.- ‘
@ [1900] 2 Q B. 606, - - F‘);({SQO) 44 Ch. D. 262 at p. 270, .
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Before My Justzce H’eaton and Mr Jusfzce Sﬂaha
EMPEROR v. BYRAMJI PUDUMJI (No. 1) ES

T Cantonment C’ode 1%2 Rules 107A omd 97T—-0rder to 'repazra, bmldmg .t

-abad condition—Disobedience of the Order—Power to inflict dazly ﬁne for
dzsobedwnce—-—Fme can be lemed for dzsabedwnce in ﬂze 2 past only =

T

The owner of a bungalow thhm Oantonment hmlts, havmg failed to

,carry out repan's to the bungalow, was, ou the 27th October 1918 ordered by

Y

~

Cnmmal Apphcahou for Rewsxon No 39 ot‘i1919

'l'107 A Whoever fails to ‘comply w1th -any. notxce issued under
sub-section (3) ofsection 92 or under any. other-Section of this. Chapter, shall

" be punishable with fine which. may 'extend to fifty rupees, and.in the cage~

of a continuing failure, with an-additional ‘fine not exceedmg five rupees for’

._ every - day after the first - in regard, to. which he -is_-convicted . -of ha.wng

permsted in the fallure

- 97. Where any-buzldmg, wall-or structure, or anythmg afﬁxed thereto, or

. »any bank or tree, i3, in the.opinion of the. -Cantonment . authonty, in‘a’
* ruinous’ state or in- any wa,y dangerous e1ther in the ca,se of an: occupled

building, to “the occupier, or to the pubhc, the Cautonment authonty may,

' by notice in writing, require the owher ° or. occupler thereof forthvmth exther

W

to.remgve the sgine. or to cause such repairs to- be" made as it ‘may- thmk
necessary for . the safety of. the occupier or of the' publi¢, and; if there is, m
. the opinion of the Cantonment authonty, imminent danger, it shall forth thh
take such steps to avert the danger as, 1t may think necessary. T
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