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‘ ’ he musb be treated .ag non-exigtent . for the purpose of the executmn of o
' decree
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. We sef, aside the decree and dxsmlss the sum wrbh all
costs on the plamtms. N

- Decree reversed.:

G

APPELLATEGIVIL |

e

Beforc Slr Baszl Scntt Kt C’Iuef Justtce, and Mr Justcce Hctyward

RAMCHANDRA SWAMINAIK JORAPUR (ORIGlNAL JUDGMENT—-nrmon
No 3), .APPELLANT v. MANUBAI oM RAMDAS GUJJ AR, winow . ap-
- DECEASED RAMDAS NAR%IDAS GUJJAR (ORIGINAL nroeze nowrn),j
RESPONDENT‘* . )

Hmdu Law—Adoptzon——Adopted son treated ‘as having. been from Im bzrtlr,

m a,doptwe fatker s famzly—Adopted son cdnnnt acquire a vested interest i
the property of hzs na,tural fatlz er.

Under Hmdu ]aw, an adopted son is treated as havmg been fro;n hxs 1rth
in the family-of his adoptive father and thierefore he ‘canmnot for any purpos&
be regarded as having existed 80 a8 to acquire a vested interest iu the propertr
of bis natural father.

- ;The apphcaut havmg apphed after the date of his - adoptlon to execute a

_ member of the natural famlly,

,. N

. Held that he could not e\:eoute the decree as by reason of hls adoptrt‘—’

I

)

SECOND appeal agamst the demswn of A G Wﬂd
Dlstnct J udge of Bijapur, confirming the decree pass.e_d‘w

..by Vi V. Kamat, Subordlnate Judﬂe ab Bagalkot.

Proceedmgs il execumon

R

‘ In 1908 one Nersudas obta.meda decree m Su1t No 262.f
oi 1905 whlch gave him a 1'19:111; to open,a new. door_.
in the southern wall of h1s house After the sald decree

@ Seeond Appeal No 250 of- 1917
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- was passed Ramdas, the" son of NarSLdas, was given in

adoption to -one’ Bhagwandas the ﬁrst cousm of
-Narsxdas S e - :

In 1914, Ramdas applied for executmn of the - decree

“in Suit No. 262 -of 1905 The opponents Judgment- "
. debtors contended that by his adoptxon Ramdas lost all

his rights in the natural: famxly and was, therefore, not
_entitled to execute the decree e R RS

" The Subordinaté Judge al]oWed execution to prooeed ,

" His reasons were as follows ;—

o —-»“?

" 1t is contended forthe opponent that the eﬁeet of his adoptlon is to deprlve

the applicant of his rights in the nataral family. I cannot accede to this .

contention. For_though the general proposition as contended for by the
opponent holds good, - yet when an- estate has already vested in a person, his

subsequent adoption cannot divest it: . see Mulla’s Hindu 'law. page 871;

29 Mad. 437 ; 1C W N. 12%

" ““In the present case the decree havmg already vested the estate in the appli.
-cant, the fact of his eubsequent adoptxon is powerless fo depnve him of that
estate,” :

" The Dlstmct Judge conﬁrmed the decree.

The omgmal ]udgment-debtor No. 3 appealed to the :

ngh Court.

Nilkant Atmaram for the appellant -—-In this case

_‘the question is whether ‘the decree-holder Ramndas is
~entitled to exacute the decree. ' I submit not. By his
adoption, he lost all rights of inheritance in his natural

family as if he had never been born ; see Mayne’s Hindu ‘

- Law, 8th edition para 172; Gharpure’s Hindu Law, 1st
edition, page 70. " The opinion of Mayne is based upon
“the t‘ollowmg Manu, IX, 142 ; ‘Dattaka Mlmansa, VI,

sections 6-8 ; Stoke’s Hindu Law Books, 599 ; Dattaka",

Chandrika, II, sections 18-20; Stoke's Hindu Law Books
640 Vyavahara Mayukh IV 5, secbmn 21 Stoke’s 65.

That bemg the case; successxon should be traced to hls: i
natural father Narsxdas, and h1s daughter S sons who

ILR 10-9

. 1919,
RAnemnu '
Muum.
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“"are allve ale his. heirs. These are 10 be preferred to

Bhaﬂvandas ar his son Who comes. m only as a Sa,pmda

[ScorT C. J. referred to- Nagmdas Bhugwandas v--/
~Bachoo Hurlkissondas®. 1

-GS Mulg Jaonkar for - ‘the 1espondent ~—By hig-

. adoption Ramdas no doubt became civilly -dead .to ‘his:
* patural family, but that rs from the date. of his-adop-.
* tion. The texts referred.to- “by: -‘Mayne do: ot admlt:;

absolutely of the constlucmon sought to be: plaoed upon

~ them, viz; that he should be.. reﬂarded as not having.

~-been born at all. - For: example his blood 1elat1onsh1p

. contmues he cannot marl"y Wlthm the prohlblted -

' deO’rees in his natural famlly ‘see Mayne 8 Hmdu Law‘i
. Sth edlblon, para. 164. He can retain. the mhemtance _

1.

~ in hig natural family flom collaterals taken before adop-
' ~t10n see Behari Lal Loha v. Kailas Chunder Laha®;.

"obhterated PR IR

Sri_ Rajah - Venkata Narasimha Appa Low - V. S
Ra;ah, Rangayya Appa..Row®. By adoptlon he»

. merely vacates his place as a natlual son in his ewns

family with -all the adjuncts:in that'. capacity:. and -

- nothing-else; so that ‘thereafter the ploperty devolyes -
" as his, he being cons1dered 01v111y deadx By adoptmn

Ramdas became reborn in his adoptive farmly, but _his -
birth in h1s naturaleamlly d1d not therebv‘ become

SCOTT C.J. -Thl€3 is an apphcatlon 1n execumon
whlch givesrise to a rather original pos1t10n Tt was -
presented by the decree—holder in a suit in Whlch 1t
had been decreed that the apphcant might open a néﬁ" -
daor i in the southern wall of, ‘hig’ house. . The. per n .

.agamst Whom the decree was; paSSed opposes the appl;;
» ¢ation on the ground that, the’ apphcant havmg been
givent in; adoptlon since the date of the decreg has 1o

right to take out execumon‘: Tlie- decwe pr‘esumably ‘

. (1915) T R. 43 1.-A. 56.- e @: (1896) 1°CuWs N 121.
&), (1905} 29, Mad. 437. '
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“wag'in’ respect of hig natural father’s house and for the - 1519 '
beneﬁt of that hotise. Tt was passed in 1908. “The ——
_. decree holder was subsequently adopted, and after his - RAMCIANDRA

_ adoptmn sought to exeeute the decree. Itis “contended MiNOBAL -
that he by his adoptlon had 108t his rightsin his natural
famﬂy, and the only ‘person ‘entitled to execute. the
decree was the person entitled to~the house, and that
‘person must be the heir. 6f Narsidas, the natural father

_of the-applicant.. Now’ the- applicant was adopted by
his natural father’s ‘first cousin Bhagwandas. There-

- fore his relation to his natural father was no higher -

" than that. of Bhagwandas meSLdas however, had left

a dfxuglltel who-has a son, and the daughter's son is to

be preferred to .a first couem in. the Western India.

The only ground in which the applicant after his

adoption could. be entitled to execute the decree in

.respect of - property inherited from his natural father.
wwould be on the .theory that he lived in his natural
famlly until his adoption ‘and then died, having ac-

. quired a vested interest descendible to his heir. The
daughter ’s son of Narsidas would then be the sister’ 8
_son of the apphcant and the son. of Bhagwandas i.0.
> the apphcant “himself, would be a proferential- heii.
- Any such fiction, hovvever dppears to be untenable
having regard to the definite pronouncement of the
Privy Council in. Nagmdas Blmgwandas v. Bachoo
Hurkzssondasm .At the close of the judgment is- cited

) apassage from’ a judgment . of Mr. Justice Mitter in
~ which it is stated that the theory of adoptlon involves-
the prmmple of a complete severance of .the child
adopted,ﬁom the famﬂy in which he is born; both in
respect to the paternal and the maternal line, and his
complete substltutlon into the adopter’ sfamlly ag if he-
“Were - born in it: - Then the Prlvy Council oberves that
Wlth that statement as to the Hindu laW of -adoption

¢

L o (1915) L 124’431 A, 88
IRB-1}
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thelr Lordshlps agree The result is that the ﬁctlon goes
the length of treating the adopted son as having - been.
from his birth in the famlly of h1s adoptlve father,
and therefore, he cannot for any ‘purpose be, vegarded.

- as having existed su as to*acqmre a ‘Vested interest in the

property of his natural. father. “The consequence is:
that he must be treated as nion-existent for the purpose

- of the executlon of the decree,-and the nearest heir. of
" Narsidas will be the daughter s son. For these reasons

*

 July 8,9,11,.

12,15,
e Decembe_r 13.

- the ob]ectlon to the application appears to be a good one."
 'We must set aside the decree of the District Court: and

dismiss the Darkhasﬁ Agitisa very novel and techm--
‘cal point, we thmk that each party should bear his

" own costs.

" Decree reversed.

3.6 R

PRIVY COUNOIL*

- -

S

PRATAPSINGH SHIVSINGH AND ‘ANOTHER (DEFENDANTS No 2 AND 3) v
7}' THAKOR SHRI AGARSINGJI RAJASANGJI‘(PLA]\‘TIFF)

[On appeal from the ngh Court of J udlcature at Bombay]

. Hmdu law—Adoptzon—Powers of Hindu widow to adopt-—C’us'tom ewcludmg

«widow from mhemtmg-—-Adopted son has all the righis of a natural, ‘born ,':

. son—Retrospectwe e_ﬁ"ect of adoptwn-——-G'rant of part of- estate Sfor jivai or

- maintenance of junior member of family revertmg @ grantor- an- fazlure of
»grantee 8 male hezrs—Words in deed com:eymg an absolute esmte o

, Unless there i3 8 tlme limit 1mposed in 1 the authonty which empowers a
Hindu widow to adopt, or she is directed to adopt promptly, - she ‘may. make

the adoptlon so long as the power is not extmguxshed or. exhausted Her

g nght to make an adoption is not dependent on her mhentmg, as a Hindu™

. the property is not vested in her

female owner, her husband’s estate she can exercise the powe: even though

B S
* - x.

- Present —Lord Shaw, Lord Phllhmore, Slr John Edge and ’\/Ir Ameer Alx
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