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The conce%smn Whlch 1s allowed to ]udgment debtors o

f‘1s only allowed under certain conditions. ‘Those con-
: dmons;d‘ not ‘éxist -in. the present case. We‘ maust,

Rule dtschm"f/ed

oo LGR.

. o‘RIM,IN’AL' : APPELLATE; .
Before Szr Bastl Scott Kt Chzef Justzce ; on dzﬁ‘ere'nce between Mr. Justzce
S Heaton and Mr, Justzce Shah N ‘
v.-‘.“\* : EMPERORv SABITKHAN BAHADURKHAN“

Indzan Emdence Act ( I of 1872 ) sectwm 30 11 4, 133—C’onfesszon by co-
accused—-Ev;dence agamst the accused—Amount of corroboratzon SR

« The accused was charged w1th the,murder of his brother in" concert with
tWo agsociates Wlth whom hs Wwas ]omtly tried-for the offence. * The prmcxpal ‘

evidence against the" accused was the confessions  of . the two. co-accused.

Other facts established in the case were these.” The accused had ‘a wifo and »
' chlldrén, but no means to suppolt them ;- he fiad to work ag,a coolie in the

‘Forest Department He ‘was contmually lmportumng the deceaséd who was
rich buthad no wife or children, for asmstanco which was continually refused,

and although the two. brothers lived: in the same building they did not

a%socmte Abqut: afottmght after ‘the dlsappearance of -the deceased the
accused made free thh the grain which  was collected 4in- his brother’s bin ;

and on several occaswn‘_s gave riceyfrom it to his two associates. Three .
"months after the event, the accused told a. shop-keeper that 'his brother had

therefore idlscharge the rule Wlth costs. < One’ set of . !
. : i T Naravan,

1918

.

_Raon
2
BANSILAL

1919,
. March 8.

gone to Miraj for medlcal treatment. - After the crops had ‘been got in he °

began to ask the tenants of his biother 0 pay their rents to him. Shortly»
afterwards, «the accused when questmned by the Ranger of "the forest; .

- yeplied that his brother had’ gone “to Mxra) and that no letter had come. "Later,
the accused reccived o letter. through post purportmg to” come from his
- brother, v vlnch directed. the ‘accused, to collect the rents and pay the assessment.
The muster-roll kept by the Forest Oﬁicer showed that the accm‘i was absent
from hls work on the .day of, t.he offence and for some days after The trial

T # Cnmlnal Appeal No. 425 of 1918, .
,1!.41%1.0——‘4. R A
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» 1919 : Judge acqmtted the aocused On a.ppeal by Government to the ngh Court
\ ~ . of.Bombay; Heaton J. was of opinion ‘that there was in the ‘case; apart.
_'Experok . from the cunfessions, a body.of evidence and oircumstances enongh-to support

DABI’;,KHAN a conviction ; and that taking the confessions together with th@ circnmstances
R A ﬂae accused’s guilt was made out. Shah J. was-of opinion that though the
, proved circumstances in the case: Were cconsistent with the guilt of-the . accused

. and-though they might create a-certain amount of suspicion against hlm, tbey
did not prove anythmg as to, his.participation® in the crxme’ 0W1I1°‘ to this,

dliferenee in. opimon the case wag heard by Scott C J .

’ Helrl by Scott C. J. ( agleemg " with . Heaton, J. end dlffenng from
© Bhah, J) that there was, on the facts established, corroboration of the story
y of the oonfessmg co,accused so far as it affected the accused, -

Dwtum of Garth C J i Empresa v Ashootosh O’kuckerbuttym followed

chtum of Macleod J,, in Emperm \A Gangappa Kardeppa"’ commented on,

THIS was an appeal from an order of acqmttal passed
- by V M. Ferrers actmg Sessmns Judge of Kanara, ="

The facts Were as follows —

The accused Sabltkhan had a- brother named Maho-, :
medkhan The two brothers lived in the same’ house »
‘though separately They lived in the hamlet of Al¥eri,
Mahomedkhan had no ‘wife or children, but had»con-"
siderable property .The accused was in straitened cir

..cumstances ;' and had besides a wife and chlldren 1o -

. support “He was working as a coolie in the Forest -
Department‘ He was contumdlly 1mportunmg h1s I‘lCh
brother for assxstance who always t..rned a deaf ear to .
- his entreatles and bade him'work for his 11v1ng "This.
led to frequent quarrels between them ; and.the re1a~
- tions between the two b1others became very stralned

In the year 1917 at . the celebratlon of the Ganesh
Chaturthl festival, Mahomedkhan was last seen alive
-in the village. :He had pains- in ‘the etomach for
_which s proposed to go to the. neighbouring v111a0e
~of Kalgutgl He pursuaded one Bussia to accompany

- u) (1878) 4 Cal. 483, (2) (1913) 38 Bom. 156 at p. 176



© persons Honya and Umya ’
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. h1m but Bussia changed his mind, and Mahomedkhan ;
. vstarted alone on the morning of the 25th. Septembel T
: _,1917 Mahomedkhan never 1et’u1ned to'his vﬂlage

e

1919.

Enreror
oo,

" SABITKHAN.

e Before Mahomedkhan left he had asked one Daw>r L

‘Munna, to keep Watch over hlS bin of r1ce

Shortly after Mahomedkhans dlsappearance the ‘

accused Sabrtkhan opered his brother s.bin of rice, and

* took from it rice for himself.. He %as accosted by Day
- Munna, but he asked Day Munna to mind his own
* business. The accused was also seen- takmg rice from

the bin two or three times and g1v1ng. i wway ‘to tWO‘

(S

Three. mt)nths after ‘the Ganesh Ohaturt]n festlvall

the accused informed one Bhoojang, a shop-keeper .in
the neighbouring. village of- K1rvatt1, that Mahomed-'.
, khan had gone to era] for tre'xtment ’ »

The accused demanded payment of rents f10m Maho-

»ﬂ{medkhans tenants when 1t was tlme for them to pay _

. rents. - S

/

2

,About that V'itim'e, the Ranger under whom the accused
- 'was working as a coolie heard: a: rumour that Maho-

- medkhan had disappeared. ~ He went to - Alkeri ‘to
inquire about the dlsappearance “ He sent for the

- accused who informed him that Mahomedkhan had
- gone to Mna] for treatment He also inquired if the
. accused had received any letter from his . blother but

' ’._Was told that no letter had come..

-~ After this,  the accused receWed a letter through post -
'zpurportlng to come. from Mallomedkhan ‘The letter .-
" asked the accused t6'collect rents from Mahomedkhan’s
tenants* and to pay- Government assessment It also -
-added that if the writer Wanted money he would write’

to the accused about it

,7’,#"
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f-:f1.9;1;§;>' - The muster-roll kept by ‘the Forest Deparument
T ,showed that the ascused was absent from . his work - on.
.the 25th September 1917 and for some days thereafter

7 DABITIRAN. . Buss1a who was asked by Mahomedknan to accom-

‘pmy him to Kalgutgi, stated that at first he was’ ready

:-to accompany . Mahomedkhan, but he was dissuaded

by the accused from undertaking the trip. He stated

further -that. on the morning ®f the 25th September :
1917, he saw the accused,. accompanied by Honya and

‘ Umya starting half-an-hour earlier by the same . 1oad

—.Whlch Mahomedkhan took 1ate1 I :,_,-;-.V

‘ The Ranger, ‘who made enqu1r1es of the accused had
" his’ suspicions aloused about Mahomedkhan s fate. He-
~sat the Police in motlon, Wlth the result Lhat the
: accused Honya and Umya Wele arrested. -

Honya and Umya made detzuled confessmns of thelr
*gullt They stated that they and the accused ‘waited
* for Mahomedkhan in a forest near Alkeri. “'When they
- saw him coming near them, the accused ﬁrst Went up
“to him and gave him-a blow across h1s shoulders .
‘ Mahomedkhan fell down, when the accused took: the -
- help of Honya and Umya and finished him. At ﬁrst
Mahomedkhan’s . body ‘was buried in-a pit dug ‘close:
by the road ; but- afterwards fearing that the, stench:
-might reveal the murde1 the three persons exhumed the -
‘body and buried it in a pit' at a considerable distance -
, from the- road. - In the second pit, the remains of.human
" bones were found: -The confessions were first - made’
\bef01e the Sub- D1v1smna1 Magistrate, and were :later
repeated before the (‘ommlttmb Magistrate. . Before.
_the Sessmns Comb however, they were retraeted
Sabltkhan made no confessmn and. mamtamed that he
was mnocent

" The three accused were tried’ together at one trial by
_ the Sesswns Judge of Kanara The lealned Judge
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: convmted Honya and Umya on thelr own" confessmns
' and sentenced them to transportatlon for llfe

- ‘As regards Sabltkhan the 1earned Judge ‘was of
~-op1n1on that the confessions of the co-accused were 10t -

80 far corroborated as to the 1dent1ty of Sab;ltkhan as to
“support his vconviction. -He, therefore acqultted the
“accused on the following grounds —_ RN

~ Aginst accused No. 1 the evidence is exactly the sam®s the ev1dence agamst
his hirelings. = But the use whlch can be made of it is not the samte; - A man

_may be convicted upon his own retracted ronfession.  But a man must not be

. convicted. upon the retracted confession of an,,accomphce . Before acting’

upon such a confession (I am quoting the words -of Mr. Justlce Shah, which -
~ will be found in 15 Bom. L. R. 983) “a Court should insist upon mdependent ~

: corrobomtlon from other evidence partlcularly as to identity "

ThlS requlremeut is not made by the Statute law Ttisa rule of pracnce
lald down by the . High Court and the High Court claims that it is clcar]y
) entltled to lay down rules wlnch deserve all-the reverence of law.

Thxs case manifestly comes within the rule laid down -in Queen- Emp: ess V.

'.'Khandw, bin Pandut“ and 1ecently re- afﬁrmed in Emppror V. Ganyappa,
:fKardeppa(Z) C e .

" Tam to see, therefow, whethel the. confesswns of the two' “othér accused

"»are in this -case corroborated by mdependent ev1denee from other sources,

:,P,

‘partxcular]y as to 1dent1ty

. That the confessions are well conﬁrmed from another gotirce ' than the
) speakels is, I think, beyond dispute, The corpse was found where the confes-
sion-makers- sald it would be found. But this confirmation is not confirmation
‘ag’'to identity. The dlscovery shows that in other respects the* speakers were
speaking the truth.  But it dods not show that they . were speakmg the truth
when they say * Besides ourselves Sabit was. much engaged in this murder."

" Is there anything which does couﬁrm this part of what they say ? Sablc )

was known to have a grudge against his elder blother ‘On the morning when
‘the brother was last seen alive, he so arranged that the murdered - man might

go into the ambush alone.. He was absent from his employment on the
‘25th September He.was ggen to go with the two confessing prisoncrs into ™

the forest just before the marder. Not long after the murder he was seen to
give to his'hirelings grain from the murdered man’s granary. He endea\ oured
to possess himself of the murdered man 8 property

o (1890) 15 Bom 66: - SR | (1913) 38 Bom, 156

. 1919,

" EMPEROR *.
v
SABITKHAN.
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" EMPEROR

" SABITKHAN.
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Can it be said-that an’y of these facts, or all of them, aﬁord such conﬁrm—‘
atrou as the High Court’s. Ru]e requires 2 If I answered * yes” 1 should I:
> think, be trittering away. the - rule in a case which mamfestly comes under it,

Bat T accept the rule broadly and honestly ; and, in 80 domg, I thmk myself E
bouud to answer ‘no”. . e s S

s

The true et‘fect of the rulem questlou iz laid down by Jenkms, Chlef'.
- Justice, in- these words,, I am quoting from Empergr v. Lalzt Mohan‘
UbuoLerbutty @," “The Court can _only treat a confession -as- lendmg_

_ assurance to other. evidence against a co-accused ", That is to say, the other

evidence . must afford a basis broad- enough and firm enough to - sustam a

: conviction, i the superstructule be steadred -by some - adventitious .ahd;

subsxdrary prop
What is, in thls case, the other ev1dence ?

.. First, Bussra says he saw accused No 1 g,omg in company with accused N‘o 2

- and accused No. 3 on the mornmw after the Waunsha festival. Now, I have no

-reason to disbelieve Bussia. & - His word. may be as trustworthy as my. own’
' , memory. But if my owh memory: suggested to me that I had casually seen '
three acquamtances together one _day six months ago ; and that" that day was .
‘the 25th September; I would not trust my oWn memory very far, unless
there happened to be some rmplesswe concomitant circumstance: :In thls case
. there was no such circumstance. It was not till long afterwards that it began’
“to be believed that those. three men were then upon -the way to murder
Mahomed I cannot build much upon Bussra 8 testlmony. .

'I'hen there is the muster-roll whlch shows that on 25th September Sablt
was absent from his usual- employment.” But-. such’ absence has frequently.
been held to be a fact 1ncapable of sustammg any important inference, . It is
hke a mathematlcal symbol, the effect of which depends entirely upon | the

“sign™. Had the srgn been posmve : had it been proved that Sabit was at
hls work that day, _the faict would be unportant " But the sign is uegmve .
" Sabit was not there.- From a negatne premlss no posmve conclusmn can be~ .
dra.wn T e L Co . ,j':;" ‘

Next comee the fact that after Mahomedkhan had dlsappeared for
 some tlme, his brother sought by insidious means to be accepted as the heu'
“But thls is a thing which Sabit might very well have done, even. 1f he had not
notlon what had become of liis brotherr F or a long time he had put forward
o pretensrou to some part in Ins brother” s pr opert.y The br other dlsappeared "
Sablt asserted hls pretensmns more boldl) than before. What mference can
be drawn v That Sabit must have murdered his brother 2 Surely not,

@ (1911) 38 Cal. 888,
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On the facts that Sablt had long had a grudge agamst Mahomed and that 1919,

" he dmsuaded Bussia “from” bemmg Mahomed compan), the sarhe- sort. “of- - —

" comment can be made..” ‘'hese things are all consistent with the truth of the‘ -EmPEROR - '

confessions.. In some sort and to some extent they support the confesrivn. v :
. SABITRHAN.

8o do Cuba and Haytl support the* Urited- States of Arnenca, when they also T

" declare war agamst a.common enemy.  But itis. not eough that the o}her P

_ evidence should support the confessxons It ‘s the confession wh ich"must'_‘

_support the other evidence. The words of Chief J ustice "Jenkins will not”

" allow the confessions to bear the bulk of the burden The other evidence h

must preponderate over the confessmns

That in the pr esent case the confessions are true, 1 must of course beheve, .
“or I could not con\uct the two accomphces

But since the confesswns are not: conﬁrmed in toe manner wuich the High-
. Caurt requires, I must dlffer from both my assessors and acqult the first
“gaocused. < - -

The Government of Bombay appealed to the ngh,
Gourt agalnst the order of acqmttal

<

The appeal was at’ ﬁrst heard by a D1v1s10n Bench
jcomposed of “Heaton and Shah, JJ., -but their Lord-
. ships having differed in opmlon dehvered the followmg_
]udgments o ’ S

HEATON J —Three men were tried for’ mnrder by
’the Sessions Judge - of Kanara with assessors. He
: convmted two of them, accused Nos. 2 and 3, and
) acqultted Sab1tkhan valad Bahadurkhan who -is
accused No. 1 in’ the ‘case. The convicted accused-
~ appealed and théir appeals were dismissed by this Court
‘'some time ago. The Governmeént of Bombay bave
. appealed against -the acqulttal of Sabltkh'm and that
is the 'tppeal now before us.

My 1earned brother and myself are unable to agree
as to the disposal of this ~appeal and- therefore the
: matter 'will, "as required by sectlon 429 of the Criminal
Procedure Code have to be laid before another. Judge
of- thls Court, »
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JIn deahng = 1th the appeal agalnst the acqmttal We
have to cons1de1 the evidence in the case, and there are:
*also confessions made by : accused Nos. 2and 3.- On- thea
stren«rth of that ev1dence and those confessions and also. ;

" the decision of thls Oourb in the appeals of accused Nos. 2
;'and?) thele is no doubt that those accused did- takef
“part, in’. the murder of Mahomédkhan. If we assume
~that - Mahomedkhan was murdeled shortly " afterf

‘leavmg his village of Alkem on or "LbOllt 25th Septem-

~ ber last by: accused \Tos 2and 3and poss1bly one or’ ‘

%

‘more others, ‘and 1f we then believe all. the c1rcum--

‘stances deposed to by the witnesses, it follows' ‘asa’

“natural though not perhaps as an inevitable " 1nference:‘
;that Sabitkhan-also took part in the murder, . But for~'

this we must belleve all the 1n01dents deposed to

e

ek

These 1ncldents are set out by the SeSsmns J udge as 5

k follows —

Lt Now thls Mahammad \Was a bachelor but he had a
'younger brother, named ‘Sabitkhan, Who had a wife.

. and - family and ' was-penniless. « Thls Sabltkhan_:

conceived himself- to havea claim upon the generosity:

-and good offies of his elder brother ; and this ‘claim-he.

; urged “with 1mportumty, both /in season: and” out of?{.
- geason.

:“ Mahomedkhan dld not talxe the same v1eW of: an“"

,elder brother’s obhgatlons ‘It was his opinion’ that._:

Sab1tkhan should earn bis own living and he asked the"i

'Ranger to glve the same adv1ce

“ Many of the v111agers have heard the brotherm

’ quarrel

W Last-year the feast of Ganesh’ Ohaturihz came to an”
‘end upon the 24th of September It was at thls feast
'that Mahomedkhan was last seen ahve The Inan «
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‘was then in poor health He mtended to go. 1o Kal-

gutgi for a cure ; and he invited one Bussia (Exhibit 8)
who was thought to be suf‘ienng from the same malady, ‘

-‘:to bear him’ company o ‘ \ :

R Bussm Was wﬂhng and he agreed to go.- But that ,
,same evening Sabitkhan sought ouf thls Bussia and -

dissuaded him from the undertaking. - ‘I myself will
fetch you physic ’ said Sabltkhan and Bussua, willing

to be spared the labour of a long journey, renounced
“his project, and allowed Mahomedkhan to take the '
road alone. This Bussia saw Sabitkhan who is the .
first accused going next morning along the road which

Mahomedkhan was to take and with him went the

other- two prisoners. Half an hour later he saw -
Mahomedkhan go -the same way. Mahomedkhau

‘was never seen alive again. Itisa lonely road

< “Time went on: and M'thomedkhan d1d not return .

“He had been expected i in.a few days ;but neither he
came nor any word of hlm But Sabitkhan opéned his

granary ; and ‘he was ‘séen two, three or four times

_giving grain ‘to his two’ fellows, accused Nos. 2 and 3,
Juncu saw him do this (Exhibit 9) ; and so did Day
Munna. Now Day Munna had been asked by Mahomed-

khan to keep an eye upon that grain ; and accordingly .

he asked of Sabltkhan What he was domg with that

rice. But Sabit bade lnm mind’ h1s own busmess‘

(Exhlblt 10).

o “When the t1me came for the tenants to pay thelr »
rents, Sabitkhan began to demand that these pay-

‘ments should be made to him. But the- tenants had
never been used to pay Mahomedkhan’s rents to
Sabit ; and they had no mind to begin. They asked of

Sabit by what authority he made these demands ; and
bye-and-bye there came for Sabit a letter, whlch wus
read for him byiAnant Paund Pie, This Ietter purported. '

' IIABIO—E

< 1919,

< Exrrror .

. Y
© SABITREAN.
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. ,L919¢ '*to be an, authouty to Sab1t to collect 1ents, but 1t;;
T - wasneither .dated nor- s1gned and. it was not . 1n the.:
MI’EROR .

o handwrltmg of Mahomedknan
SABITKI’IA\X ’ "

% Anant Pcmnd Ple knows the - Wntmg ‘of Mahomed:*
khan, and he h‘ld very glave doubts of that letter., He
.asked the Posbmaster to examine the post-mark, butf
the mark Was mdemphemble 4'

To accept all thisis. to put somethmg of a strain on’
one s powers of belief'; for though there is 110 reason to’
%uspect concoction of evidence in this- case or to sup~:
" pose that the. witnesses are conscnously untruthful,one’
“must; be 1easonab1y cautious... No doubt the -villagers’

' of - Alkeri- ¢ame ‘to suspect Sabitkhan and that. sus-:
~picion Would colour what they recollected of his.doings:
For this Teason, for eg(ample, the witness Bussia might-

in his 1ecollect10ns ‘confuse the day. Mahomedkhan;
Was 1ast seen ahve .with some ther day on Whlch he?}'
" had seen the thlee accused or three men he ‘came: o
believe were the three accused;” go. together into thef
forest S1m11ar1y he 1n1ght attnbute ‘too much 1mport— :
.ance to ‘some. mnocent opposmon by Sabitkhan - ‘toa.
suggestlon ‘that Bussia - should. accompany Mahomed——
khan.- Then recollection of -the contents of a’ letter is’
a notomously uncertain thing ;so far too much may be.
~_made by the Postmast:er and- Anant of the letter ‘that:
- came.for Sabltkhm

, - Nevertheless the hypotheblcal jury ‘we are so ' fond of
. appeahng to, might’ convict -Sabitkhan on this. testi<i:
‘ mony The Sessions Judge, howeve1 would’ not ; noe, "’
- 80" far -asI can-judge, would I myself . But accused"‘
Nos 2 and 3 in their confessions both 1mp11cated Sabit-;
} khan in the murder, Does that make any - difference -
~ As'a matter of apprecmtlon of evidence it certainly may™
“do..,When I myself read these confessions;. two: of-
“. which were made before the Coramitting- Maglstrate'i--~
_ and two at an earlier stage,-and :compare .and :consider:
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jthem and. take them togebher Wlth the’ ev1dence I

“arrive at apomtwe conviction that Sabitkhan didj ]om
in the murder. The two assessors; in-the ‘case and’ also

‘the Sessions Judge arrlved at the same conclusion.

““But the latter felt hlmself to be bound asa inabter of |
“law to acquit Sabltkhan because the conclusion’ thqt’
" he was really guilty was based to too great an extent

~on the confessions of the co-accused. * For my own part

T'think he was wrong ; though I quite see the f01ce of .
the Sessions - Judge’s - reasoning. - To me it seems that
_ the matter stands thus. The rule is that a man is not
to.be convicted solefy on the confessioﬁs of eo-aceilSed :
persons ; and. it follows that he' must not be convicted -

‘on such confessions together with evidence of the
: .ordlna,ry kind which is trivial or unimportant. ~ For so

- to convict: him’ would be in reality to dlsregald the’

- rule. Butin this case we have apart from the confes-
- sions, a body of evidence and circumstances enoumh ‘to
. ‘support a conviction;.if the evidence is accepted_ as free
from untruth or exaggeration or serious mistake or dis-
- tortion. - Therefore we dre entitled to- take the confes-
“gions into considération and in doing so we must consi-

“der together the’ evidence, the éircumstances and the’
-confessions,  We should nob it ‘seems to me;" -divide’
" the material. into compartments and say the confessions
-of themselves are insufficient, the evidence is not alto-

g gether convmcmg and- therefore we must acqult It

*®

-~is'not as I look at ita- case: of the Weakest 11nk 1n a

K chaln. .

Dealmg with all the matemal before us the position
: 'to my. mind “'is ‘this ; the hypothesis that Sabitkhan
~ designed and joined in the murder explains everything.
There is not a single circumstance apparent which it
_fails to explain:- This hypothesis also is not confronted
~-with any serious difficulties. It isnot against the . pro-
. ‘babilities; ' The evidence and -confessions do not: bear

191957~

*EAMPEROR” ™

L
" SaprTkHEAN ¢
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e T bR &?3‘

f1919 s " thei 1mpress of falseness Then thef I8 no alternatlve?
T hypothesis. which . so complebely ’iand convmcmgly:—‘
": EMPEROR _ .
" e ‘explains matters. ThlS cannot -be ‘a case of mistaken

-Samzmmar. - jdentitys Itis not in-my judgment, a casein which
'  malice has been at work and has fabricated or distorted .-
" the ewd‘ence The only poss1ble alternative hypothesis,
- 8o far as I can see, s -that suspmmn has ‘caused. thej‘
W1tnesses unconsclously to digtort orexaggerate cu'cum-ff"
stances innocent in.themselves, and that it is possi-.
-ble that the: confessmg co-accused have 1ntroduced the .
~name- of Sabitkhan in order to lighten their own' re- -
sponsnblhty “This hypot:hesw I- find myself unable :
to regard as one for Wh1ch any fair basis canlbe found:
m the knOWn mrcumstances of the case. '

Therefore I thmk the accused Sabitkhan' should be '
convlcted of murder. “The appropriate sentence - Would
" be death but when one J udge ‘of this Court is not satis-
= fied; though two'J udges are satisfied of a man’s guilt,
“the lesser sentence of transportatlon for life may,in my .
v opmion, be properly unposed

'SHAH, J -—Thls is an appeal by the Government of ’
Bombay against the ‘acquittal of Sabitkhan valadv
Bahadurkhan, who was accused No. 1.in the trial Court. .
‘He was_tried along with two.others by the Sessions
' J udge of Kanara with the aid of assessors on a charge

-, of murder. The charge was that all the three accused.
- murdered the deceased Mahomedkhan on .or about_

_ the 25th September 1917 at about 8 or 9 a.m. at Alken ‘
; m the ]ungle

The assessors were of opinion that all ‘the accused
~were guilty.  The learned Sessions Judge agreed ‘with
them as to accused Nos. 2and.3 and - accordingly con-.
victed them and sentenced them to transportation for
“life.” He, howeéver, felt' himself constramed to ‘differ

~ from them as to accused .No. 1, whom he acquitted.
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“fThe: appeal by ccused Nos. 2 and -3 to thls Gourtv :
}aga,mst their co_mtmtnons was summarlly dlsmlssed in

-g August last

The questlon m thls appaal f1 om acqulttal is Whethel
accused No lis proved to be one of the mulderers

The ‘case for the prosecutlon is that the relations

. between the two brothers, accused No. 1and the deceased
TMahomedkhan, were cons1derably ‘strained, and that
. with'a view to secure the ploperty of Mahomedkhan
_accused No. 1. arranged to obtain the assistance of
“accused Nos. 2and 3and that all tlie three mardered him
f. on the morning” of the 25th September 1917, while he
7 was going alone’ on. the Way from Alkeri to Kirvatti.
. Mahomedkhan had no ‘wife and. mo. children. - He
| .owned lands: in Alkem and was a man of means., His
-brother accused No.1 had a Wlfe and chudren He used
';;to work as a coolie in the. Foxest Department not with,
,regulanty ;and he had no other means of hvehhood He
“sused to ask Mahomedkhan to help him ; but the latter
v_e\:pected him to work and earn his livelihood and
*-would not help h1m On this account their relations
‘were strained.- They 11ved separately at Alker1
"Mahomedkhan did not return’ to’ the. v111age ;. and
- some days after the 25th Séptember accused No.1 dom-

‘menced to meddle with the. property of his brother,

‘apparently I made no inquiry about hini, and gave un-
‘satisfactory ‘anid evasive answers as to his' whereabouts.
' ‘He received a letter sometime in February in 1918,
~which was supposed to have been, written to him by

hisbrother. Ultimately, on the 31st March the Range

- Forest Officer informed tlie Police Sub Inspector, who

~ arrived on the scene on the 1st April.when he found
~accused Nos. 2 and 3 ready to point out the place where -
~the dead body -of Mahomedkhan was buried and to.

.confess. The .Sub- Inspector wrote to the Maglstrate

. 1919. :

Emrznon
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: and Mamlatdar of"'Yellapur, “who: arrived on ‘the: 2nd
Aprll -The accused Nos. 2 and 3 pointed out the- place

where the dead body of Mahomedkhan ‘was “huried,”
and confesseilnhat they and accused No. 1 had muldeled

“him. - All'the accused were arrested on the 2nd- ‘April- 5
" The confessions of accused Nos. 2 and 3 were .vecorded
_on the Srd April; and they adhered to the confessions
- in their statements before the, commlttmg Magistrate’
~on the 26th April. They retracted their confessions’
cand prev1ous ‘statements at the trial before the SeselonsE
- Court.”” The vesultof the trial is already stated

Ttis. noﬁ' d1sputed now, and- 1’0 is’ 1nd1sputab1e that'
Ma.homedkhan, Was mmdered y and it” must-: be

itaken‘fOr the purpose of ‘this appeal ‘that accused ‘Nos. 2-
‘and 3 Were concerned in the murder.

Judge” reluctantly acqultted
ac i'théZevidences outside the confes::
smns*ot‘ the co-accused Wasf‘weak as_ regards+ hlm, and.
as his conviction could fot™bé based prmclpally on’. the

The leamed Sessm

» confessmns of the co-accused

On a coﬂeldelatlon of the eV1dence in the case and the
confessmns of the co-accused Tam of opinion that the
conwcbmn of accu‘Sed No. 1, if at all, must rest p11n01-

: }pally upoﬁ the confessmns of the co-accused.” I thmk

such a conviction Would be neither legal nor, ploper

I donot consider it necessary to discuss in ﬂllS appeal
_the value of the confessmns of the accused as mabter
‘.Whlch may be taken.into consideration - agamst thev
"co-accused under section 30 of the Indian Evidence Ak,
1 have stated my opinion with reasons in Emperor"

Gangappa Kardeppa(‘) on that point. Tt will serve c"

_useful purpose to repeat the same here. . I only desu'e
“to state that the limitation laid down'as to: the ‘use. to
_be made of" the confessmns of the accused agamst a

L (1913) 38 Bom‘ 156



XLIIL)" BOMBAY SERIES. 5753—

f' co~accused is not created by the ngh Comts, but is 1919,
~"based upon what they hold to be, the true meaning of T
~ the provisions of the Indian Evidence Act, and, if Imay  Eareeos -
‘respectfully add, upon sound  sense. The rule, as I Sm:x'mm.
" understand it, -requires. that before. actmg upon such ’

; confessmns the Court should insist upon independent

_ corroboratlon from’ other evidence in the case in

" material partuculars particularly as to the identity of-

“~the accused. " If this rule be applied properly, person-.

ally I do not think that thete ‘Would be.any practical

" difference i in the result whether the 1ile-be accepted i in-

‘the form in which ‘I have stated it, or whether it is

- taken to be, as stated by Jenkins, 0 J., in Emperor V.

Laht Mohan. O'huclcerbutty(‘) that © the. Oourt can only

* treab a confession as lending assurance to other’ ev1dence

- against a co-accused.” But,whether that is o or not,’

~Tam Wllhng to take the” “rule i in the form more favour-

_able to the prosecution - under "the cu'cumstances of.

thls case, and to consider Whether the other ev1dence

1n the case affords such 1ndependent corroboramon

o also take 113 that there is no rule as to’ What Would
: constltute sufficient 1ndependent corrobora‘mon in a
partlcular case. That must depend upon the” cu‘cum-
~ stances of that case. I desne to refer, hovvever, to two
cons1derat10ns at the start: first the ev1dence, which
is supposed to afford 1ndependent corroboration, must
‘-bein itself reliable and not doubtful evidence,  which
is treated as reliable in consequence of the confessious ;
. otherwise it will not be. independent corroboration.
-.8econdly, the value of the confesswns of the accused
against a co-accused when ~ those _confessions are
_ retracted at the trial, is very low as pointed out in
Yasin v. King Emperor®, and in Laht Mohan’s caseW
atp 588 of the report ..

. " - . - .
Lo ,(19'11). '§§w0a1-\559, at p 588 - @ (1901) 28 Cal. 689 at pp. 690-691.
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I shall now deal Wlth the ev1dence It 1s urged for
the Crown ‘that: the following cucumstances “afford

-1ndependent and ‘.sufficient corroboration *to- ‘the.
‘ confesswns of the co-accused in this case g

(1) that the accused No 1 dlsquaded the Witness:

'Bussna from accompanying the deceased on thewmorn-‘

ing of the 25th September, though the witness had.

. agreed in the first 1nstance to g0 with - t'he deceased to.
-.Dewkop for treatment

(2 that accused No.1 ‘was seen. going with. ‘accused

,' Nos 2and 3 that mormng on, the same path followed‘
by the- dece ased a short tlme after B

@3 that the accused Was on terms of enmlty with his

wbrother and in - need - of . money and had a motive in:
gettlng rid of his. brother’; and

f4) that his- subsequent condugf in deahng Wlth the

: ploperty of the deceased m falhng to make any mqun'y .
‘about him, in giving'evasivé and unsatisfactory rephes‘_;

and in receiving a letter, which must have: ‘been ‘a4’

lforged letter purporting “to have been* Wr,grten by ‘his

brother, 1ndlcates a guilty knowledge of hls brother’s .

murder

As regards the first two circumstances, they depend

'entxrely upon the evidence of Bussia. ‘His ev1dence is-
“important.  The learned Sessions Judge. did not con-v"
“pider it safe to rely npon this evidence. I consider it
‘ansafe to rely upon his test1mony for the following"
‘reasons :—In the first place, hé is speaking of incidents -

which took place nearly six months before he- first:
mentioned these matters to any ‘one ; and the 1ncldents~.‘

in themselves are sb. ordinary’ that he “would not be
-expected to remember them. - Secondly, he does . not .

appear to me to be a witness who can be credlted Wxthf

vanythmg like clear and 1e11ab1e memory ; ‘he mentlons i
hzs age as. 8 or 9 When he is probably 25 years old
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Thlrdly, 1t does not appear from the record as to when 1919.
- and how this evidence came to be known to the investi-

- gating officer for the first time, which is a matter of E“‘;“Bf’“
. 1mp01tance under the circumstances. Lastly, he does SABI’!’;;(H,AN.
not appear to have asked the accused No.1 for the cure

“which he is said to have promised to procure ‘for him

at the time of dissuading him, nor does he appear to

have shown any concern for a long time after the dis-

appearance of M‘Lhomedkhan even though, if his

-evidence were true, he would be clearly -interested in

knowmff whether the treatment, which he at one time

Wanted to have, had- done- Mahomedkhan any good. -
»1 must thexefore hold that the first two circumstances
- relied upon as affmdmg an- 1ndependent corrobomtlon

to the confessions are not proved '

’ The'othel cuoum‘staﬁces relating to motive and con-
duct generally speaking,-are proved. There is reliable
“evidence that the relations of the two brothers were -
“strained, and that the accused No.. 1 was in needy cir-
cumstance@\ Aglegalds the subsequent conduct though
. I regard the details with -some SHSplClOIl, broadly .

' speakmg, the conduct attributed to him is proved But
‘it is easy to overrate its' importance. It is'thé conduct
. of a eallous and mdlﬁelent brother but not necessarily
_ the conducb of a murderous brother, “As to the letter,.
" his conduct would be much the same if any enemy
- had sent; him a letter of that kind or if any person
: 1nte1este(l in tracing -the- whereabouts of Mahomed-
klnn had written to hlm with a view to see what use
Te would make of the. lettel Apparently he did not
‘uge the letter in any way. Iam not satisfied that the
‘circumstances justify our ‘treating the accused to he’
a man ‘of such- intelligence as to be able to resort to a.
- plan which: requires so much forethought and clever-
ness. I have not thought it necessary to discuss the
ev1c1ence on this ‘point in detail, as taking it.at its bes}
- ILB10—6
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" concerned as- affording that kind of - corroboratlon In
~the present case the evidence as to the investigation is
__ rather meagre or at any rate not full. - We do not know,
~ as to how and when accused Nos.2and 8 were found“f‘
‘ready to confess. Apparently Nos. 2 and 3. were found -
by the Sub-Inspector ready to. glve out the whole story. i
. The Range Forest Officer says that he first- he'trd the~
~ rumour that accused Nos 1 and 2 and anothel had *
‘murdered Mahomedkhan on the 30th March. Thus "
~we do not know When ‘and to whom accused “Nos. 2 "»

| ‘756 .. INDIAN LAW. REPORTS [VOL XLIII-_'

I am satrsﬁed that «the ev1dence as, to motlve and',ﬂ:
~“conduct affords - ‘neither - mdependent nor_ sufﬁmentfi

corroboration to the confessmns Tt is mdependent in-

- the sense that it is, proved by evidence outside - the’

confessmns but the facts connected Wlth the_motive-

" and conduct generally would be ‘known in the :village
~and to the people at. Kirvatti ‘who. knew the two.
" brothers ; and if any one was interested in gettlng ac-f.‘
~ cused Nos. 2 and 3 to mentlon the nameof accueed No. 1.
. falsely or if for any reason accused Nos. 2 and 3 Werei’
, {mchned to mention his name falsely;" this knowledgef
- is'just the thing which would render the 1ncu1pat10n ofi

accused No 1 easy. It would be plaumble and apparent-

1y eredible to state that accused No. 1 was’ concernedr,‘

in the' murder.: Accused Nos. 2 and 3 knew - Maho-]

 medkhan well and as they were . the murdelers they-',:'
would know the whole ‘story genemlly “and undel thef_;
" circumstances the mculpatlon of accused No. 1 even 1f'i
: 1ncorrect would be easy. It is because a- false 1ncu1-.f
‘pation ‘is easy, that the need for closely.. exammlngﬁ:

the nature of circumstances affording mdependent

. corroboration is great It is obvious that it would notf
- be insisting upon 1ndependent corroboration to treatf:

matters of such common knowledge among the- pelsons

and 3 ﬁrst mentioned the name of accused No. 1, and WhO' :
gave the 1nformat10n to the Range Forest Officer that'-

accused Nos, 1 and 2 and another were the murderers. -
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g Thus the cu'cumstances undel ‘which. the name of
"accused Na. 1.came to be mentioned by accused Nos. 2
E and. 3 are left in obscurity. It would be very unsafe to

_treat ‘the facts proved as to motive and conduct as an
-independent corroboration. Even treating it as afford-

-'ing some -corroboration I do not thmk 113 is buﬁ’iment '

_under the c11 cumstances

Ttis true that the proved mrcumstances 1n the case

) are consistent with the® guilt of accused No. 1; they
;Ih'ay' créate a - certain -amount of suspicion against
" accused No.1; but they ‘do not prove anything as to his
‘" partlclpa,tmn in the crime. It may be that the accused
'No.1 was concerned in the murder; but that is obvi-

ous]y ‘insufficient.. I have to.consider ‘whether it is

proved that he was so concerned. I am of opinion

- that the confessions of the co—accused are not sufficiently ‘

_ corroborated by independent ev1dence and the con-
viction of accused No. 1 -must, therefore rest, if at all,
prmmpally upon the confessions of the co-accused. I
T am clear that such a conviction. would not be legal, and
"’ 'that in any event it would not be proper. ° .

5 I, doubt Whether the agsessors could realize the limi-

' 'tatien, subject to which the confessions could be used
~ against a co-accused ; and it does not appear whether
- the learned Sessions- Judge had explained the point to.

them. = I am, therefore, unable to attach that weight to
 their opinion which I wounld do in an ordmaly case.

The learned Sessions Judge has rlghtly app1ehended~

" the rule as to the value of the confessions of the accused
agamst a co-accused and has falrly apphed iti in apprecl-

: atmg the evidence.
- T am not concerned with his other observatlons which
" donot touch the conclusion in any way, but which may
‘ have a bearing upon the question® whether the rule,

which he felt h1mse1f bound to fol‘ow, ought to exist

* ormnot.*

1919,
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There is only one’ pomt to whlch T may p1oper1y
Lefel ‘While speaking- of an appeal against a,cqulttal "

'the learned Sessions. ‘Judge has 1efe11ed to the possi-

bility of this Court ordering a retrial in order that.
accused Nos. 2.and '3 may be examined as Wltnesses«'
now. The learned Government Pleader has not asked"
for a vetrial. In my opinion, there is no reason what-i

- ever to order a retrial. - The trial was valid and proper.:
~ It was open to the Crown, if so ml_nded ‘to have secured
" the examination of accused Nos. 2and 3 as witnesses by

asking for the separate trial of accused :No, 1:at the:

" proper time.  The joint trial was not objected to s ;and’

the trial Gourt apparently did not think that in:the.

- 1nterests of 1ust10e a separate triat WELS necessaly

. | Would therefore d1s1mss the appeal

OWING to th1s dlfference of oplmon the case: st

.heard by Scott C.J,on the 24’011 and 25th Februaly

olo.

8.8, Patlcar Grovemment Pleader, for the Crown_.—-v_

- For the purpose of conviction against accused No. 1;
- I would rely not only on the confessmns of “co-accusged

Nos. 2'and 3, but also on other mdependentr evidence
in the case Wh1ch would sufficiently go to’ show thati

~.accused No. 1 is also guilty of murder. The 1ndepend-"
. ent evidence is : (a) that of ill-feeling between aecused'
- No, 1" and his deceased brother. Mahomedkhan, Ex-
‘_hlblts 9; 11 13; () that ten or fifteen days after' the

murder, accused. No. 1 began to meddle - with the

- property. of: the accused (c) that -accused. No.. 1
~admitted havmg received a 1etter which purported to
“have been written by his’ decea,sed Trother and which

authorised the accused to coﬂecb rents from the tenants )

~ of the deceased When asked. about this letter- he says
© it was torn; (d) that the evidence of one Bussm}
(]]‘dnb;t 8) shows that accused No. 1_ dissuaded *Bussia.
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from accompanying the deceased to Kalgutgi -where the

_deceased intended to go for 4 cure and- that on 25th v

“September 1917 he saw co-accused Nos. 2 and-3 going in
- company with accused No. 1 to Kirvatti and -deceased
-following them on the same road shortly afterwards.
Co-accused Nos. 2 and 3 are now held to have murdered

‘the deceased on that day while going by that road;

s (e) the accused Wwas-absent from hls duty on the 25th
»Septembel and thereafter. o - -

Apalt from the evidence, there are also the ‘con-

' feSblOIlS of co-aceused Nos. 2 and 3 to prove the. compl_l-‘
city of the accused No.'1 in the murder; All the three -
accused were jointly tried and the confessions made -

by accused Nos. 2 and 3 which implicate.also accused

"~ No. 1, can be taken into consideration not only against
accused Nos. 2 and 3, but also against accused No 1 '
’ .,see section 80 of the Indian Evidence Act: '

_Shah, J., is of opinion that unless matermlly couobo-
1ated a confesélon of a co-accused -cannot be taken into

. consideration. I subihit that the wording of section 30

is “may take into consideration” and though it may

" not be materially corroborated there is nothing in law
~ to prevent the Court from takmg mto cons1derat10n a’

COIlfGSSlOIl Of a co-accused U

- [8corT,-C. J.: —-Why should not the Gourt presumee
that the statement of an accomplice is unworthy of
~credit unless corroborated in material particulars. -See:

section 114, i1l (D) of the Ind1an‘Ev1den_ce Act.d]

The case of an accomplice stands on a different
- footing from that. of an accused person. An accused

person would- not inculpate himself unless the con-"
- fession was true., If any guarantee of its belng true is
‘necessary, it isin the inculpation of the maker himself
along with the inculpation of co-accused. In the-.case-
of an accomphce even that guarantee Would be ‘

' Wantmg

1919, -

EMPEROR
. i
SABITKHAN,
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1919, '4 Shah J., furthel makes a dlstmciuon between a re-
S tracted confessmn and a confession® which is not re-
t.-Em;fROR tracted. According to him the value of+a retracted .‘

,SABIT\K?M{-, confession is very low and for this opinion he relies on!_.
Yasin v. King Emperor® and Emperor v. Lalit
Mohan Chuckerbutty®. 1 submlt there is no dlﬁer-’
‘ence between- ar retracted and an unretracted confession..
When a confession is -once proved, it is ‘good_for all:
purposes and may be taken into con51demt10n see
section 80 of the Indian Hvidence Act. It does mnot-
matter whether 1t is subsequently retracted-or noté
In Emperor: v. Ganqappa Kardeppa @ Macleod T,
has pointed out that confessions referred to in sec—i,
- tion 30 cannot be restuoted to unretracted confessrons
Retracted confessmn is treated on the same footing as/.
unretracted confession : Queen-Empress v. Tanya(‘)

The learned Sessions Judge is of - -opinion- “that" the;
other evidence must afford a basis broad enough and
firm enough to sustain a. conviction. :~If the - other.
evidence is sufficient to sustain a conv1ct10n then the
confessions of.co-accused would be superﬂuous '

The confessions of the co-accused supply” ]ust such
corroboration of the -circumstantial evidence and'»fix

probabilities and other evidence in the case as 1s
- necessary to sustain a conviction.

. 8. Vi Palekar,; for the accused ——-I submlt that the*'
_evidence outside the confessions of the co- accused. is. |
~weak ag regards accused No. 1. Both the * Sessions .

Judge and Shah, J., do not accept -it.: Under the..
~ circumstances the conv1ot10n of ‘accused No. I Wouldj
_,.depend principally upon the confessmns of the co-..

accused Nos. 2 and 3. . It would. ‘be dangerous to
convict. this accused on the confessions of the co-
_ accused,. first, because thege confessrons were 1et1acted .

~ " (0 (1901) 28 Cal. 689. .+ @ (1918) 88 Bom. 156 at p. 175.
- (1911) 38 Cal. 559 at p. 588, (@ (1890). Ratanlal’s Cri. Gas, 510,
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at the" trial and therefore threir value as evidence is _
very -low: Yasin v. King Emperor® and Emperor

-v. Lalit Mohan Ohuckerbutw @, .

Secondly, before wctmg upon the confe's'sions of 'thé
co-accused the Court must be satisfied that the. con-

fessions were corroborated in material partlculars by’

other evidence in the case, parmculally as to the.

identity of the accuséd. This is the test laid- down
by the Bombay High Court in Zmperor v. Gangappa

Kardeppa ®.  According to the test laid down by the

~Calcutta “High Court “the Court can only treat a

confession -as lending assuranceé to other evidence -

‘against’ a co-accused ;” these words evidently show
that the burden of proof must be principally borne by

- the other evidence.in the case and the confessions can:

-only be made. use of for the  purpose of raising its
probative value in such a way that both together may
-sustain’ . a convmtlon - Hmperor. v © Lalit - Mohdn

O’huckerbutty(” Here the probative value of the other

evidence is not worth much  and theref01e the, con-

viction must stand only -on the confessmns of the

co-accused Nos. 2 and 3. - As to the nature of corrobox:a—
‘tion needed : see The Queen.v. Mohesh 3Biszqas.(4"' '

" C. :A- Va_ w : )

ScoTT, C.J.:—The case against the accused is that in-

concert with Honya and Umya he murdered his.

brother Mahomedkhan on or about the 25th "S@ptem-

ber 1917 about 8 or 9 in the morning in the forest near -

Alkeri in Kanara. - Honya and Umya were tried jointly
with tlie accused by the Sessions Judge of Kanara
and two assessors. Honya and Umya were found
gullty upon then own confessions, but the accused

C (1901) 28 Cal. 689, ® (1913) a8 Bom. 156.
f (1911) 38 Cal, 559 ot p. 588, @ (1873) 19"W. R. (Cr.) 16, -

'1919.
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Sabltkhfm was acqmtted and the Government of:'f.»
~‘Bombay ] have appealed agnnsb his acqulttal

The ev1dence bemle me' is that Whlch Was ‘recorded’
by. the Sessions Judge at the joint trial. It estabhshes
that Maliomedkhan was ‘the owner of- the most of: the"
land and houses only 8or 9in numbe1 in the vﬂlage :
Alkem whlch is" situated. less t}nn a. _mile and a:half:
f1om Klrvattl, K1rvatt1 being on the main road from.~
Yellapm 0 Kalgutgl ‘and about ‘12 mlles from ‘the -
latter place. . “The- relations between Sabltkhan and -
Mahomedkhan _the. deceased, were vely st1a1ned )
Mahomedkhan had nelther wife nor. children; . ‘and
“wag not dlsposed t0 support his brother Sabit and hls'
fzunlly -Sabit: consequently was obllged to Work aga
" cooly in the Forest Department, and was. contmuallyf
1fnportun1ng the deceased for assistance which was ¢on-.
tlnually refused, ‘and although the two blothers 11ved?
_in  the same bulldmg they did not %ssoclate and all their
_intercourse ~was unfriendly. - On or. about the: 24th,
of Septembel 1917 the deceagsed who was. suffermg’
- from pains in his stomach decided to.go to Kalgutgl for.
treatment and requested - a neighbour ‘named - Buss1a
in the presence of another inhabitant of - Alkem named
Day Munna to accompany him . as: Bussia  was’ alsoj
“suffering from pains. in the stomach. On. the - 251311
_of September the deceased left Alkeri-in the mornmg:
-alone. ~ At-all events, he was never seen after that- tlme
- at Alkeri,. He had left a bin- of rice.-in. front of ‘his
“house 1 upon which he had asked a nelghboul D‘ly Munna;*
‘to keep an eye sayan‘ he would be back in a few days
About a fortnight after his depalture tlie accused began
{5 make free with the grain.. When, Day Munna asked__ '
him what he wWas domg Wlth the rice Sablt asked What’i :
busmess it-was of his.. Accordlng to’ Wltness Juncu
* Sabit sald when asked that Mahomedkhan Would ot
be back soon and on several occasmns gave rlce from
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‘the bin to Hony't and Umya, the convicts at the first
trial.: Three months after “‘the Ganesh -Chaturthi, the

“accased told Bonjang, a shop-keeper of Kirvatiti, that-
-'Mahomedkhan ‘had gone :for medical- treatment to
era] ‘He began after the crops had been got in to -

~ask’ the tenants of Mahomedkhan to pay their rents
t6 him. Four months after the departure of Maho-

“medkhan, namely, on the 4th of February 1918, the

Ranger of the Forest having heard that Sabit was
trying to collect the rents of Mahomedkhan sent for
‘him and asked him- if he had heard from Mahomed-
Kkhan and what had hecome of him.. He replied that
"\/hhomedkhan had gone to Miraj and that noletter
had come.” Later in February at Kirvatti when post-
master Wycunt delivered him a letter in the. presence
of Anant, -a shop-keeper, Sabit tore it open and asked
Anant to read it to him. Both Anant and Wycunt
depose:to. the contents of the letter. . Their versions are
not verbally “identical, but are to the same effect. The
~letter which was unsigned and undated purported to

‘come from Mahomedkhan from Belgaum, and stated -

that. he was getting bettér and proposed to go to Miraj.
It directed ~Sabit to collect the rents and pay the

assessment and said that if Mahomedkhan wanted -

money he would lep Sabit know. ,The letter was
1eturned to Sabit.. Three of the w1tnésses -who llved
ab ‘Alkeri deposed to Sabit ‘demanding rent from them
and statmg that he had a letter from Mahomedkhan.
At the end of - March- the convicts Honya and Umya
disclosed z.L‘Aspot in the. forest between Alkeri and

. Kirvatti in which 'the remains ef Mahomedkhan

were buried. It was found that his ribs had been

r'.broken Bussia of Alkeu, who has aheady been
" mentioned in connection: with Mahomedkhan’s pro- -
. posed journey ‘to’ Kalgutgl, stated that he had been
-pelsuaded by ‘Sabit not to' go with Mahomedkhan, -
“and that on the day followmg, ie., the 25th September, _

u.ruo-'(

1619,
‘ENPEROR -
T
SABITRHAN,
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1919, -he had while. dmvmg cattle . towards Klrvattl near'
: Em on the village tank, seen Sabit together w1th the two other;
‘ I;R ®  accused taking the path from Alkeri to Kirvatti, and

..5.*?‘.’,“'1“1“ ‘half an hour later had seen Mahomedkhan take.the -
. ’ -same path, .The muster-roll kept by the Forest Oﬁicer
shows that Sabit was absent from his work on- the:

- 25th and . followmg days of September. - The learned.

J udge says- he has no reuson.to disbelieve Bussia, ‘but-

he doubts if Bussia could remember exactly .the dayx..-

on which he saw Sabit and the two convicts go. along‘“

that path, because there was no impressive concomitant-
clrcumstance ‘There'is no -doubt that Mahomedkhan,

never went to Belgaum and never .reached’ Kalgutgl

and that the letter opened by Sabit in Klrvatm isafalse.

document which might explain the absence of ‘Maho-

_medkhan and Justify . Sabit’s attempts to collect hlS,‘

‘rents. If. there were no other evidence in the. case,

and if the evidence of Bussia - Wele d1sca1ded it seems

to'me there would still' be a strong case; of susplclon

agamst Sabit as bemg concemed 1n the murder of

' ‘\fIahomedkhan SR '

’ s o : o
_ The Sessmns Judge hOWGVGl, had before lum not
§ melely this evidence,"but also the detailed confess;ons
of Honya and Umya (who had reasons for disliking
‘Mahomedkhan) §3vho state that Sabit participated with
them in the murde1 of Mahomedkhan and_engaged
- their services on a promise’ of payment in grain, and
that the body .was buried with a spade provided by
Sabit, the spade which. was fqund in Sabit’s house after .
the. confession. These confessions must be taken into -
' consideration agamst Sabit according to the prov1s1ons,‘f
~ of section 30 ‘of the Indian Evidence Act. But- the
- learned Judge seems to have been afﬂlcted by a certain
pa1a1ys1s of his ]udlcml faculty owing to'a perusal of -
reported cases which lay down that a man should not
be conthed upon the uncorroborated confessmn of hlS '
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““co-accused, and 1ead1ng these cases in con]unctmn with - 1919.
an observation occurring in the judgment of the Calcutta —
Court'in the case of Emperor v."Lalit Mohan Chucker- ,'E“?ROR'.
butty™, to the effect that “the Court can only treat a SABI;N'{HAN-'
“confession as lending assurance to other evidence ’
against a co-accused” he considers- lu,mself unable *to -
- make use of the confesswm at all, because there is not
a perfect enough case against the accused without them, -
although as he states he has ‘no doubt - whatever- ‘th“lt
the. accused committed -the murder.. Heputs it thus.:
“It is not enough that the other ev1dence should

+ support the confessions. It is the confessions which
~must support the other evidence which ¢ must afford a
- basis broad engugh and firm enough to sustain a convic-
tion, if the superstructure be steadied by some advent-
1t10us and ‘subsidiarys prop’, such as the ‘confessions.”

The learned J udge in the above quotation from Lalil’s
Case® shas omitted the doncluding words : “Thus toillus-
‘trate my meaning, in the view I take, a conviction on
the confession of a co-accused alone would bebad in
law.” The rule which the learned Judge conceives to
be binding on him is. affirmed by Jackson, J., in The
Queen v. Chunder Bhuttachar]ee@) /in. this form ‘‘that
when as against any such -person there is ev1dence
tendmg to his conviction, the truth or .completeness of
this evidence bemg the matter in questwn, the circum-
“stance of such person being implicated by the confession -

. of one of those who are being jointly tried with him,

- should be taken into consideration as bearing upon the:
‘truth or sufficiency of such evidence.” It is also affirm-

. ed in the judgments of. Jackson and  McDonell, JJ.,
“only out of the Full -Bench . of ﬁve Judges in
- Empress v, Ashootosh Chuckerbutty® where the third
questlon refened was “ Whethéi' such a confessmn made

‘ u) (1911). 380al. 559 atp: 588 @ (‘1875) 24 W.R. (c:) 42 atp 43, .
@ (1878) 4 Oal. 483 at pp, 487, 401, '
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“by one such person may be used as the - bams of p1oof
" of the offéence chalged as against the other, and, if’
‘corroborated, may- sustain a’ conviction-y or whether it
- i8 necessary, in ordef to sustain aconviction, to use-
" such confession only as itself corroborative -of. other’
. 1ndepeﬂdent ev1dence?” The answer of the Chief J ustmer
to this questlon was: “If the confession is- corroborated

by otherevidence, I do ‘not think it matters whether;.

1in proving the.case at the trial, the confessmn precedes:
the other evidence; or the other evidence precedes thé’
1 confession. The course of proof in each case is.a ques-
»tlon of convenience for the prosecution ; and they have*
‘a rlght to- bnng forward the evidence in any order they..

may thmk fit. >
Thls questxon has not; so far as I am aware,’ been

,,cons1de1ed in any Bombay case, The passage from the

judgment in Lalit’s Case® is only guoted by Shah, J,in
Emperoi v. Gangappa Kardeppa® in support’ of the
conclusion that no matter which can be taken into con-

~sideration only under section 30, it there zs 1o evzdence

other.than. such matter, can form the basis of a legal
conviction. - '

T propose to take the judgment of Garth,- 0 J., in

~Bmpress v. Ashootosh Chuckerbutty® as a - correct.
statement of the law ; - it gives effect without. quahﬁca-
“tion to the words of section 30 that. “the Court may take
“into cons1derat1on such confession as against such other
, perbon ag well as against the person who' makes such
: confessmn

“ The quest;lon here i§ notas in Dmperor v Gangappa(ﬂ)

- Rardeppa whether the Court may corivict solely on the

confession of a co-accused: The Sessmns Judge hasnot

,'done 50, n01 have e1ther of the ngh Court Judges
‘Whose diﬂelence has led to this reference R

[ (1911) 38 Cal 559 at p. 588, © @ (1913) 38 Bom 156 atp 167
Cw (1878) A€l 488, -
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- The question s rather one of dppl eclatlon ofevidence. -

I have to consuler whether on the facts establlshed

‘there is 001roborat10n of the.story of the confessing co-
accused soO far_, as it affects Sabit. I will only mdke this-
further remark with regard to Kmperor, v. Gangappa
Kardeppa,®’ thatI think Macleod, J., went t0o fdl when -

he said in that case (p.176) “The confession of a co-accus—

_ed stands on quite a different footing to the testimony of-
an accomplice; which the Evidence Act treats ashavinga -
higher probative valuc than‘similar evidence hias accord-.

- ing to English Law.” I think it will be apparent to
~any one who peruses the judgment of Lord Reading,

L. C. J., in Rex v. Baskerville® that except in regard to:
corroboration of accomphce by accomphce evidence,’

- there is no difference between the law in England and
the law in India. - !_v- < )

“ As regards the confe‘Ssmns of co-accused the Indian

-Imv has no counter part in England but it seerhs to me
that for the purpoee of adm1ss1b111ty such ' confessions

stand on the same footing as accomphce ev1dence and .

~ that then weight must depend on the circumstances of

each case. I propose, therefore to apply to the questlonv

‘of corroboration. of the confessmns the same rules asare
applicable to the corroboration of accomplice .evidence.

In- Rex v. Baskerville®, a criminal appeal heard by a |

Court of five Judges specially constituted to lay “down

rules for future guidance, it was said (page 53) “there ale'
‘propositions of law applicable to corroboration which are -
‘beyond controversy. For example,‘ ¢ confirmation .does

not mean that there should be independent evidence of
‘that which the ‘accomplite rélates or his testimony
- would be wnnecessary’ — Reg. V. Mullins®, Indeed if
' ‘it were required that the accomphce should be confirm-
ed in every detail of the crime, hIS ev1dence Would not

® (1913) 38 Bow. 156, * - ) (1917) 86L J.K.B. 28.
- ® (1848) 3 Cox: C C. 526 at p. 531, -

1919. .

EMPEROR .
v,

SABITRHAN. .
A
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1919, ¢ be eqsentlal to the case; 1t would be merely conﬁrmatory
. 'EM'PERO# _' of other dand mdepen(h nt testimony ”. 1In the same case:
e~ .- itwasheld that (page 34) “avidence i in cauoboratmn must
- S‘-‘B.”_K“N' “be 1ndependent testimony which affects the accused by
- " - connecting or tending to connect him with the: crlme :
In other words, it must be ev1dence .which- confirms fnj
some material particular not only the evidence that the,
“¢rime has been committed, but also that the pnsonelf
commltted it.” * The corroboratlon need not be dlrect‘
ev1dence ‘that the accused committed the. crime: 1t:
s sutﬁc1ent if it-is merely cn'cumstantlal ev1dence of
his connection with the crime ; - a good instance of this
dndirect evidence is to be found in Regina v. Birket{®.”
A good Indian illustration of circumstantial evidence .
-corroborative of the confessions of co-accused is, to be.:
found in the ]udgment of Phear, J., 1n The Queen Vo

Naga"’ :

-

Does then the’ testlmony independent of the confes<’
sions affect the accused by connecting or tendmg to
-connect him with the crime ? I start with the fact that -
.. Mahomedkhan was murdered and buried in the forest
within a mile of his house ‘Evidence that when ' that
man has been murdered and buried within a mile of his-
_house, his brother and his-enemy seeking to. profit by his
d1sappearance tells- a false story as to. his whereabouts,
affirming him to have gone to Miraj, a town distant 100
mlles or more, for medical treatment, -tends. to- connect'
" the brother with the crime. * So does evidence that the:

* brother has been seen on several- occasions giving glam"
" to the confessed murderers to whom he had no ostensible:
. reason to be charitable.” So does eV1dence that when’
~trying to collect rents due to the murdered man he calls
‘the tenants and tells them.a false story that, he has
recelved a letter of authorlty from hlS brother '

S e o R

(1)>(1839) 8 Car. & P. 732.5 T a (1375) 2.3 W. . (Cr'? 24,
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No Judge WhO has cons1dpred the . ev1dence has’

1919.

expressed a doubt as to credibility of the witnesses who —

- depose to these events. But the frial Judge and Shah,
~ J.; are’ not satisfied that Bussia can remember the day.
' When he-saw Mahomedkhan leave preceded by Sabit,
v_;Honya and Umya Shah, J., also appea1s to have. doubt-.

ed the story of the letter, recelved in Kirvatti.~ I do i

not share these doubts, for the date of Mahomedkhan 8.

departure from his village on the day after the Vansha -

would be known to all the residents, and I see no reason’
“to doubt the truth of the story told, by Wycunt and

Anant about the 1etter ; it is entu‘ely cons1stent Wlth

the other evidence of the false story. splead ‘by Sablt
* that his brother had gone to Miraj for treatment,
althoigh we do not know by what agency Sabit got ﬂle
letter ertten and sent to Kirvatti.

"I concur in the conclusmn arrived. at by Heaton, J.

’ I find the accused guilty of the’ murder of Mahomed-,

khan and sentence him to transportatmn for life.

Appeal allowed
- TR R.

N .
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