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1918 KERING RUPCHAND &Co PLAI‘ITIFFS v, G B MURRAY DEFENDAM“

',-,chbe’ 11 ;Thepay of a Bntush Oﬁnccr in -the Indian. 4riny 'is liable to “”‘“‘hme""‘

+ Civil Procedure Code (dAct Vo 1908), sections ‘2 (17), 60 (D) @) and .
--Order XAI Rule 48— Repealing and- Ameiding Act X of 1914—Army
Aet, 1881, (44 & 45); Vie,e. 58, sections 136, 190 (8)—-—Army (Annual)
Act 1895, section 4—Gozernment of Indza, Act 1915 sectzons 33 65 (1 )
(d) and (2)—-Chamber Summons o ,"‘ S TR :

A Bntlsh Ofﬁcer i the Indian Army isa ‘Puhho Officer” "w 1thm the meanmg
“of section 2 (17) of the Civil Pxocedure Code, 1908, and as such public officer”.
ho is liable to ha.ve half his pay or salary attached under sectlon 60:(1) (1)
and Order XXI, Rule 48 -of :that Code, imsmm,h as_that attachment i5.a
deductlon duthorised by 8 law (viz., the Civil Pr ocedure Code) passed by the.
Governor- General of India in Councﬂ \ylﬂnn the meamng of: section 136 of .
the Axmv Act 1881 as amended by sectlon 4 of the Almy (Annual) Act 1890 i

The prov ise in sectlon 60 @ (l)) Of the Codo of CIVII Pu)eedme, 1908,
having been lepealed by the Repealing md Amendmn‘ Act X of 1914y must‘be ;
N l(“‘m'dod 8. unnecesqftrv or dead-law,

II F B D. Hay v, qu C’hamlar(l) {'nl]m\ed
C’alr'uttu Trades Assomataon v ]i’z/laml(?) and Watson v. Lloz/d(3) refened to
Duckwmth V. Duckworth(‘*) dlshnonushed

v‘, Uolonel Leck Y V. BanL of Uppm Indza, Limited®®, Vdchand v. Bourchier(®
and King, King & Co. v. Major Davidson®, regarded as ‘obsolete owing to. tlxe~
- 1epea1 of the prowso in sectlon 60 ( 2) (b) of the ClVll Procedure Code 1908

v

CHAMBER Summons

The plalntlffs advanced to- the defendant a Sim of
R 4000 ‘on a ‘bond - payable by twenty monthly

0. (J J Buit No, 651 of 1917

“m (1917) 39 Al 808.° - - . @ (1918) 43 Bom 368..
'_ 8 (1896) 24 Cal. 102. - ® (1911) 33 AL 529,
® (1901)25 Mad. 402, ~ . ™. ® (1912) 37 Bom, 26,

) (1914) 88 Bom. 667,
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71nsta1ments of Rs 200 each On the Airst ten instal- = 1918 "
_“ments becomlng due ‘and on the defendant failing to - -
'pay the same the plaintiffs filed a suit.in the Court - R{,‘fg‘;ﬁ,‘;’n '
of Small Causes, Bombay, and obtalned on. 21st J anu'uy & 00 o

R 1914 a. decree for Rs.-2,000. and costs.- ‘ Munm :
AP - -
The defendant. falhng to pay the” decletal amount
: proceedmgs in. execution . were. adopted in that Court,
and on 3lst July 1914 a proh1b1t01y order. was. 1ssued
by the Court of Small ; ;Causes, Bombay, attachmg @
moiety of the. pay of the- defendant The defendant, -
7however made no payment ‘ A

‘ "The 1ema1n1ng, ten 1nsta1ments on- the defendantea
.‘bond having - become due, the plfuntlffs ‘filed a suit.
~in the, High Court agalnst the defendant, being -
: sult No. 651 of 1917 for Rs. 2, 528 and costs. In execution’
fof the decree. in ‘the siit,: dated the 9th October 1917,
B the phlntlﬁs got a mmety of the:defendant’s ‘pay.
~ attached and the same was. ‘received by the Sheriff -
B ;of Bombay. - Meanwhlle othét attachments were levied -
agalnst the - mmetyof the defendant’s pay at the
instance of othel cwdltms Thc plammﬂs thereupon
" got their-decree; obtained in: the above suit.of the Court
of Small Causes, tlansfelred to the High Court to emble
. them to" share in- a pro rdta distribution W1t11 other
- creditors. . As. the decree “was more than a year old,
~ the usual notlce nndel Order- XXI Rule 22 of the Code
~was issued by the ngh Court. calhng upon the defend-
~ant to show ‘cause why the decree - should ‘hot be
, execnted agalnst hun The defendant did not appear
upon the 8aid notice to raise any objection and the
. Court on the 3rd August 1918. made an order directing
" the decree to be executed notw1thst‘md1ng the hpse of
overayear - S o

On the 24th July 1918 the Pmthonotuyhfxd at the
1nstance of ‘the plamtlﬁs issued a notice- under -
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L .section 73 of bhe 01v11 Plocedure Code to all pel sons
“ who claimed to be entltled to distribution of the moneys

received by - the Sheriff. "The notice ~was - ad]omned

mto Court for argumen’c by the lealned Chambe1 J udg

On the lst Octobel 1918 the defendant Obfalned a,,..-_;

"cross—summons callmg upon the. plamtzfts to show

cause - why an_order should not e passed to. sot a51de
the attachment of a moisety. of bhis pay and the several .

~orders under which -the attachment was, made, and- to

direct the Sheriff to repay to him any moneys smll m

‘the hands- of the ‘Sheriff. - This summons was also
{.ad]ourned mto 00u1t fo1 argument

'S

Kanga, for the plamtlﬁz's .
Oam_pbell for the defendanb

MABTEN J. -—These suits rame an 1mpo1tant quesbmp,
VlZ whether the pay of a British Officer in the Indmn '
Army can be attaohed under the 01v11 Prooedme Oode }

The questlon anses in executlon m three sults

;namely, a-High Oourt suit No. 651 of 1917, a Small
. Causes. :Court suit No..475/18039 of 1913, and a cw11

~ suit No. 413 of 1913 in the Poona’ Court. The" decrees

“in- the two latter suits have been sent- to this Court for
-.e\;ecutlon The plamtlﬁs in-the first. two suits are the

same. “The” defendant’ in -each ‘suit is ‘a Major G B

: ;Murray “He is, and at all material dates has been ‘an -
“officer. in the Supply and Transport Corps of the Indian
. Army, and at the present time he is Commandant of the .
;'.531d Pack Mule Gorps statloned at Quetta

*\

In, the ﬁrst-mentwned su1b the declee was made on. .

%jthe 9th October 1917, and on the lst Decembe1 1917,
“the. }_)L).llltlﬁ‘i obtained -an order under: Order XXI,

‘Rule 48, from the ‘Acting ‘Prothonoteuy, M1 Malaban,

attachlng a momty of Ma]or Murruv 8 pav Under that
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- attaclnnent various sums have been 1ece1ved by the 1918
Sheuff and in pm suance of oxders made by the Acting '—-———'
‘Prothonotary on' the 15th Febluany, 19th March.and R];fc“;ﬁgb

.. 24th June, 1918;" the sums ‘so ‘received up to the 10th. - &Co..
'

‘June 1918 have been dlStl 1buted by the Sheuff amongst T Mumaay. N
~ the attaching creditors. e

“So far as ‘regards that -suit, ‘what we' are concerned.
- with are the further” moneys Tecoived by the Sherift-in -
~ July, August and September, 1918, ‘amounting, after
deducting poundage, to- apprommately Rs. 1,343,
~ Mr. Campbell for Major Munay adrmts that he cannot
claim a refund of the previous sums which have already
been distributed by the Bheriff - under ‘the Court’s
or de1s But he ﬂoes elalm all moneys still. held by the
3 Sheuﬁ”:
. Then as regards the next sult the Small Gauses
Court smt the decree,_ was " made on the 2lst January
1914 and the plamtlfﬁs obtained, on the:31st July 1914,
can’ mder from- that Court attachmg ‘half the Ma]ors‘
. pay. - Nothmg appears to.have been obtained under
" that attachment and no 1e11ance ‘has been placed on’
~ that order for attachment in the- arguments. before me.
' Lventually ‘the- decree- was | “sent -to- this High Court ’
~and, on the 3rd. August 1918 the . plaintiffs obtained
“an order from me under Order XXI, Rule 22, enabling -
the decree to be executed notw1thstand1ng the lapse of
over a year.  This. order ‘Was. made_after ‘an adjourn- '
‘ment of: some “four Weeks granted at Major Murrays
A requesb but he e,ventual}y d_ld not appear nor d1d he
then raise any objection to ‘the proposed order or to
‘any-past order. On the 16th August 1918, the Protho-
notary, Mr. Kajlp, made an. order attachmg half of -
- Major Murrays pay. . Thé plaintiffs in- that suit now
claim to share i in the pr oceeds-of the attachment lévied -
- in the first-mentioned High Court suit. Slmlalhy, as
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._;1ega1ds the executlon of the decree of the 9th June
~. 1914'in the. Poona guit the plaintiffs in that suit also,

claim an attaohment in their application to thls Ooult

benefit of the enstmg attachment in the High Court’

‘suit. An ob]ectlon taken by.-the defendant unde1 the
"-Ind;lan leltamon %ot was abandoned before me R

“The’ foxmal apphcatlons now before ‘me are two 1n

‘number. The firstisa ‘notice in the ngh Court sult
“dated. the 24th .J uly 1918 and issued at’ the 1nstance
. of the plalntlﬂfs for the distribution unde1 sectlon 73 of
~the 01v11 Procedure Code of the moneys received by the
, Shenff on the 9th July 1918. The other. apphcatlon is-
" a cross-summons.of the 1st October by Major Murray

entltled in all three suits and asking for an - ordel to
«set aside the attachinent of a moiety of* n1s pay and the

‘several OLders under which the attaehment was made,
_and asking also for the 1epayment to hlm of any:
~moneys still in the hands of the Sheriff. Both apphca-
-~ tions have been ad]ourned 1nto Court L e e

The questnon Lhave to determlne depends prlmarlly

on the true construction of celtzun amended Butlsh
. and Indlan Statutes. - I propose therefore in. the “first
instance to considér the. case as it. stands on, theSe
~ amended Statutes alone, viz., those. Sbatutes in force at-
 the material : dates' in the . present case. For the
- moment I will put aside the earlier leglslatlon and.also.
" the decided cases. . That being so I find. ‘that the posi-
‘tion of Major Muuay under those Acts is as follows :
" I find that Major Murray being an officer in H1s
. Majesty’s Indian. I‘orces is an oﬂicel -of His M'm]esty s
' Regular Forces within the memnlng of the Army Act, "

1881 ‘see section 190 8. 1 further find. that under”

sectmn 136 of that Act as amended by sectlon 4 of the-
. Army (Annual) Act, 1895, his pay as an officer. of His .
Ma]esty 8 Regular Fomes 1s to i be pald Wlthout any
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. deductwn other than the deductmns aubhouzed by thls '

_orany other Act.. or by any law passed by the Govelnor

General of India in Councll » Tt-is common’ glound*“-
-~ that the words, pald without any deductmn” “taken'
by ‘themselves Wou]d prevent,’ ahy. attaqhment on the -

f pay. ' But.it-is the latter- words, ‘viz., ¢ or by . any law

_ passed by the Governor-General: of - Indla in 001111011” .

which are partlcularly 1mp01tant hele They are ‘of

“-importance because . without them ‘the Governmen’o of

. India could not I thmk leglslate 80 as 1o aﬁect the’
_Army Act in’ this partlcular If .one turns to. “the

Government of Indla Acty 1915 (Wh1ch is an’ Act con- -
sohdatmg a very large numbe1 of earlier Statutes); one".

v ﬁnds in section 33 that. “the. supeuntendence direction
and control- of the “¢ivil and- mlhtaly Government of
Indla is vested in- the Governor- General in Councll
Who is 1equued to pay due obedlence to all such mders

as he may receive from’ the' Secretary of State.”  The'

“legislative powers of the Govelnor General in Leglsla-_
~ tive Council are dealt W1th in ‘section 65. Under

sub-section 1(d) of section 65 power - is gl ven. to make.

laws “fop the government of . ofﬁcers, soldiers "and
followérs in HIS Majesty’s Indian Forces, whereyer they
Aale servmg, in so far as they arc not sub]ect to the

: Army Act,” but-under the prov1so in’ “sub-section 2

“the Govelnor-General in Legislative Council.has not,

unless expressly so authorized by Act of- Parliament, -

~power to make any . laW repeahng or .affecting any Act

- of Parliament passed after the year 1860 and cxtending
~to British India (1nclud1ng the Army Act and any Act
amendmg the same )” L -

- T assume, therefore that under the Govetnment of'

" India Act 1915 it Would ‘be ultra vires of the Legis-

- lative Council to pass any ‘Act of the Indian Legislature
.. affecting the Army Act unless it ig expressly. authorized -

by Act of Parhament so to do But as I haye alleady

1918,
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vpomted out thls express authorrty is confelred by the .'j
", amended section: 136 of the Army Act so far as regardsj
<_ deductlon of pay ~

‘Has then any law been passed by the Governor- -
General of India i in Councll authorrzmg a deductlon of
pay.? The plaintiffs say that the Civil Procedure Oode.

“is such a law and they rely -on the definition of “Pubhc

Officer " in section 2 (17) and also on section 60 ¢9) (z)

cof that Code as authomzing the attachment " of one’.
moiety of Ma]or Murray’s pay. Taking. section 60 ﬁrst 1
- 1 thmk it clear on that section, as it how stands, that‘
. ‘one’ mmety of Major Murray’s pay is-liable to be

Yattachecl if heisa * Pubhc Oﬂicer ». W1thm the’ mean-'
ing of that sectmn

The questlon Whether Ma]or Murray is 't a “ Pubhev

Oﬂicer ” depends, 1 think,-on the definition clause, viz;

section 2.(17) (¢). I do not overlook the fact that the _
~ beginning of that definition clause contains the quah~
- fying words “ unless there is anything repugnant in.
“the.subject or context” but nobody has pointed- out’
'anythmg to me in the subject or context “of ‘section 60

o Wthh is repugnant to the definition of « Pubhc Ofﬁcer”;
‘m sectmn 2 (17) (c) Now sectlon 2 (17) (c) says —_

- “‘Pubhc Oﬁicer micans’ .4 person fallmg under any of the fo]lowmg

: descriptions, namelyi—ev ery commissioned or gazetted officer in the military or
" naval forces of His Majesty, mcludmg His Majesty's Indran Marme Servwe.
E Awhlle servmg under the Government nooe -

Undoubtedly Ma]or Murray 1s a commlssmned officer

: 1n the military forces of His Majesty. The only pomt
" then that can Dbe .raised is. “whether he is serving
“under the Govemment”_ within the meaning of sec-

tion 2.(17) (c).- As to that, I have already 1eferred to

gection 33 of the Government of India Act, 1915, which.
- shows. that the GoPernor-General in Council hag the..
,' supeuntendence dlrectron and control of the m1htary:r_
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Govelnment of Incha Further Ma]or Murray 1s un-v ©o19187
questxonably paid by ‘the’ Government* of Indla and I

regard that as an 1mportant point..  ° C BIU{PICX:IX::D

TR g - & Co.
I thmk it also materlal to refer to the 1nformat10n
*as to Major Murray s Corps (the- Supply and Transport
Corps) and as to the Indian' Army. in general which.
will ke found in. the- Imperial Gazetteer .of..India,
VoL IV, at pages 360 and 361. It is there stated at,
~ page 360 that since ‘March 1906 the system of adminis: -
tration of the Army in Indla 'has been recast The
‘supreme. authority is- still’ vested in _-the Governor—
General in Council, but the busmess connected with
military affairs is now conducted through two Depart-
ments—the Army Department and the Department of
" Military Supply—~which have taken' the place of the
former Military' Department. *The Army Department,
in. chalge of . .the Commander—m—Chlef deals withi all
affairs concerning -the army ‘except those spemally
_ allotted to the Department of Military Supply, and also '
+.disposes of business connected with cantonments-and
~the volunteers. ~The Department of Military Supply,
which is in chalge of an Or dinary~Member of Oouncﬂ
“deals with mattels "connected with vlmpmtant army
- contracts, and the supply and 1eg1st1at1on of transport .
“animals and certain other matters, partlcularly men-.
tioned. Then at page 361 the ‘Gazeiteer states that up
~ to 1905 the Supply and Transport Corps, until recently
known as the Commissariat Transport Department was
entnely under the M111tary Depaltment -but that the
Military Supply Depar tment is now: “1espon31ble for the
. supply and storage 1n bulk of all pI'OV.ISIOnS and stores,
and for the: reﬂlstlatlon and provision- of tlansport
-animals and attendants It then proceeds as follows :—
«“ The etecutive control of the cor Pﬁa the adm1mstrat10n
of transport units When formed, and questlons relating
to the d1stnbut10n of stmes to troops have, however,
TLRIG=- . < :

N S
Murpar..
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1918 been’ transferred to the Oommander-m-()hmf »- [Thatg
R means of course the Commander-in-Chief: in’ India.].
TR hNG -« he officers of the corps are recruited from both the
© &Co.  Indian ‘and British armies...A mule corps is “com-
» Mu;mr manded: by a British officer.” 'In my opinion-the
" - above extracts from the Gazetteer all tend to-show that

Major Murray is “serving underthe Govemment " viz,

in hlS case, the Government of Indla,

Further 1 thmk one may get some hghb on the
expressmn “gerving under the Government” hom .
the Code 1tself In the First Schedule, Order }xXVIII
" which ‘deals’ with suits by or agamst mlhtary men
Rule 1-(7) begins as follows :— = . = . Lo .
A Where any officer or soldxel actually serving. the Government in 2 mlhtm-y
capacxty is a paxty to a suit...” -

Then at the end of Rule 1 the explanatlon runs =

‘ “In thxs Order the expressmn commandmg officer” fne'ms the officer's in™.
. actual command for the time being of any regiment, omps, detachment or
depot to whlch the officer or soldxer belonbs

I thmk therefme that the Code 1tse1f consuiels thabu

an officer commandmg a regiment-or a corps, as Ma]m .
Munay does here, is”serving under the Goveriinerit."
- This negatives any suggestion that “ serving under the-
- Gbvérnrient” in section 2 ( (170 must be conﬁned to cnnl
éﬁiploy under Government

o 5 should perhaps add thab formelly Bn‘ush Ofﬁcels :
of the Indian troops constituted a body known as the
 Indian-Staff Corps., In- 1902, the use of the term- “Staff
~.Corps ” was abandoned, and these _officers are now said -
- to belong to the Indian Army (see Ilbert’s Government;

" of India, 3rd Edltlon, page 157). As also-appears from
~-Ilbert at page 157;, these officers are employed not only
inithe Indian Army and in Mlhtal y appointments on .
the:staff but also in a large number of civil posts sub-v
ject.to the d1rect1ons of Government, '

Coe
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- - Ther ef01e lookmg at what has been pub befole me, ‘
I am satisfied that a British Ofﬁcel serving in an Indian:

“Regiment - or Corps in Indla is. “selvmg unde1 the o
- Government” . within the meaning .of the Oivil Proce- -

“dure Code.. No express authority. on the point-.wag

1918 ;
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“cited to me, but a similar conclusion. Was anlved at;ln R

Calcutta.  Trades . "Association. . ¥. ) Jland“’ and .

' Watsonv Lloyd® as regards. ofﬁcels m the Indian Staff .
Corps. - It follows therefore that in my opinion on: the
Statutes, British and Indian, as they now stand, and :
apart from authonty Ma]or Murray’s. pay . W(mld be
Liable to attachment to the extent of a mo1ety '

So far I have dealt Wlth the ‘case apqrt from the'

.earlier Ieglslatlon and apart from. authorlty I will

now consider whether there is- anything in that e'ullel ".

Legislation or in the decided cases which would c'tusel
-me to alter or: mod1fy the op1n10n I- should otherwise

form. . Mr. Gampbell has argued. that I. oughtto con-
_strue the Code in the dight -of a ‘proviso to. seetion 60
" which has since been’ repealed .and .of decisions. based .
_on’ that repealed p1oviso’ 'The proviso in quest‘i()n is -

‘secmon 60 (2) and runs :—

ot Nothme; in this sectxon shall be deemed (b) to affect the ‘provmoqn »
-of the Army Act or oE any s1m11ar law for the time bemg in, force A

. Now that prowso was 1epealed by the Repeahng'_
and . Amending Act, X of 1914. ' Mr...Campbell, how-
‘ever, says . that that™ proviso at any rate, while it
"existed, prevented the pay of a British :Officer in:the

~Indian Army being attached. He_ has this to urgein :
support< of that view, v1z, that there is a decision .of

- this High ‘Court to that -effect in King, King & Co.

A Major Damdson(’) whele Mr Jusmce M.acleod

a) (1896) o4Cal 102, - T (1901) W% M.a 40:
4 ' ® (1914) 38, Bom. 667. :

u_&..
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: followed and extended bhe declslons of the Allahmbad*

High Court in Coloiel Lecky v. Bank of Upper India, -

“Limitedw ‘and of_ this- ‘High Court’. in Velchand .

Bourchier®, to the effect that the salary of an 0fﬁce1;
in .the -British regulat army could not be attached
These tWo- -latter cases deahng with officers in. the

'A British - Army were -based solely. on the proviso’ in -

" section 60 (2), and in- the first-mentioned case-it- ‘was
. held_ that the same line of reasoning based on. that”

proviso apphed to British Officers ‘in the Indian Ar my.
Mr. Campbell says that the proviso shows what was the

* real intention. of the Indian Lmrlshture viz, not ’o0'
- affect the Army Act and in particular section 136 of

that Act, and that the ‘repeal having “been effected by ail

_ mere Statute Law’ Rev1s1on Act ought hot to aﬂiect the'}
construetlon of the Act Ll

Bus there is, of conrse anothel view. of the p10v1s0'~

’1n section .60 (2) (b), viz.; that it was. 1n<;erted outof

“abuadant caution to show that ‘the Indian Lemslature‘
-did not intend. to overrlde ‘the Army. Act but-only to-

~ legislate in so far as it-was authorised so to do by’

the Army Act. Thg,_t it is true, is not the view takén. of
the proviso in the above Allahabad and Bombay cases:

'Thé Indian Leglslatule has. however thought fit by the .

.. Repealing and Amendmo Act, 1914, to repeal that
. 'parhlcular proviso. . The preamble to the Act states

- that it (viz., the. prowso) as well as.the other -enact~’

‘ments referred to in the Second Schedule * are spent-
N or have ceased to be in force othel wise than by express

,_'speclﬁc repeal or havo by Iapse of time or: ‘otherwise”
- become ‘unnecessary.” - So we have this resuls,- viz.,:
‘that -the Tndian: Loagislatuve has declared .that this-

) _partlculal pr0v1s0 o which ‘the Allahabad and Bom--

‘bay High Courts based : their ‘decisions was in point.of-

M (1911) 33 AIL 529, . .(1912) 37 Bom. 26. °
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‘fadcb an, unnece%sax:y prov1so t0 the Gode or else was .

_ spent or dead law.

‘Now I have not ‘got to ‘constt’ue the Code as it

':e‘usted at the date of the Allahabad and Bombay

fdeclsmns If T had; 1 ‘should as a Judge of first
~ instance follow those decisions WLthout expxessmg
any opinion of my own, and 1eave the pa,lhes to appeal

“if so advised.. What'I havé to. do is to construe the

Code as amended since’ thé- date of those decisions by
the: 1epea1 of the very proviso on which: those decisions -

were founded. There is also a>recent dictum of my.

“Lord the Chief J astice which I will pr.asenbly réfer to »

and which seems to ma to bhrow doubt oa the correct-
ness of those dec1s10ns as the. la,W then stood. - . Under
these circumstances I thmk it wrong .to say that in
~construing the Code I am to tleat the Code asif-it still
- retained the ‘repe aled proviso.’ T think the Logislature

-~ has said in the Rﬂpeahnn' Act *and Si].ld 1easona,b1y
A _cle'uly, th‘lf} the repemled prowso was refﬂly unneces- .-

sary and that it Was merely inserted out of abundant -
“ caution to neoratwe any suggestmn tlnt the Indian

’-Leﬂlslature Was 'auctmrr ultm mres Tlnt provlso _
was unnecessary because ‘whether . the" proviso was
inserted or not, if the. Indmn Le 1slatu1e dld purport to

~interfere - Wlth the Army Act, except as expressly

authorised, its purpmted mtelfelence ‘would be ultra -

N vires and v01d

" Nor can I ‘accept M1 Calnpbéll’s :contentidn that if

‘ I -decide in favour of the plaintiffs, I-shall be in effect '

“déciding for the.first time that’ the Lealslatule intended
by a more Statute. Law Revision Act to make a vital
~‘change in the liability ‘to attachment of an officer’s

salary. Mr.. Campbell’s’ argument .-was that - the

" Allahabad and Bombay decisions showed that under

- the Oode as 1t ex1sted up. to 1914 the . salaly of an’

1918,
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' ofﬁcel could not be attached and I ought»not therefore
" to hold that it can now be attached merely becatse a _
- few words are ehmmated by a Statute Law Revision

Act. But I donot think on the facts that Mr. Campbell’ :

"uwum‘ent is . accurate. - In- the first place,” the s
- previous de01s1ons in C’alcutta Trades Assocaatwn;"
- v. Ryland® in- 1896 and Watson V. Lloyd"’ in 1901

were that the pay- of an ‘officer in. the Indian Staff ..

Cmps could -be attached.. Consequently during . the

fifteen years or theleabouts ‘from 1896 to 1911 (Whlch -

" was the date of thie decglon in Colonel Lecky v. Bank -
~of Upper- Indid, Limited™) the Indian H1gh Court -
+.decisions supported the legality of such an attachment. -
» Secondly, as I have already pointed out, the amend-',

ment insection 136 of the Army Act which a,uthonsedv f

tlre Indian Legislature to effect deductmns of pay. Was";

“made by the ‘Army (Annual) Act, 1895. Now that’ Act i

-

< of 1895 also by section 5 repealed section 151 of the"

Army Act, 1881, and under that repealed section 151 (%) :

- the pay - ~of an officer in. India as opposed to . that of ~

a “soldier” as defined by the Act could be attftched by
a civil Court in execution of & money\decree There-},;

fore if it is materlal to consider the previous hlstory of-
- these Acts one would say that, as under section 151

of ‘the Army Act,” 1881, an. officer’s salary in India .

~ could be attached there Would be nothlng surprlsmg-’
" in finding that any . such law would 1n “effect be
‘contmued in 1895 or by the Code of 1908. And there
is this reason for the amendments made in 1895, viz., -

that the British Parliament thought it more convement '
that the Indian Legislature: should ~prescribe ‘the
precise mode,of procedure in suits against officersin

the Indian Civil Courts rather than that procedure’

should be ﬁxed by sectlons such as sectlon 151 whwh

m (1896) 24 Calk102 L e (1901) 25 Mad 402
: m (1911) 33 All, 529,
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, would necessntate a referenee to the Br1t1sh”Pa111ament =
whenever any.. amendment might be found desirable. -

Accordmfrly, in° my opmmn, neither the repealed

- Legislation nor the authorities decided }_)1‘10[‘ to the -
Repedling Act of 1914 are:such as t0 induce me to alter
or modify the opinion I should- form. on ‘the -Acts as
they now stand apart hom such repealed Le 1slat10n
and authorltles L »

It now remains to consuier tw:o authoutles demded
smce the Repeahnﬂ Act-of 1914, -The first is a deelslon
of the Allahabad High Court in H. F. B. D. Hay
v. Ram Chandar® where- Mr. Justice: P1ggott and -

Mr. Justice Walsh held that ‘since the repeal of the

proviso in section 60°(2) (b) the:pay of-a- British officer
in the Indian Army can be attached. They, therefore,

impliedly held that the ratto decidendi in Colonelv~'
Lecky v. Bank of Upper Imlza, Limited® could no

longer be upheld. This decision in H. F.B.D. Hay
v. Ram Chandar™ is therefore adlreet authouty in
support of the plaintiffs, but it is. fair to state that the+
Alhhabad High Coart'did not have the advantage of .
' hearmg any argu(menb from counsel ‘

The othel case is a decision of thls ngh Cou1t op
Whlch Mr. -Campbell placed great rehance and’ which,

lie contended, ; bound me. It is a very recent decision. of |
-the Appellate Court on the Appellate Side in Duckworth
v. Duclwor (he declded on 28th August-1918 by my

Lord the Chief J ustice and Mr. Justice. Macleod. Of
_course, if that case was 1eally in point, I should unhesi-
| tatingly follow it without expressing any opinion of
my own. Butin point of fact that case when looked
into seems to 178 to have only a slight bearing, if any,
on the case I have to deal with. In'the first place it
~ was the case of a soldler as defined in the Army Act

ur (1917) 39 All 308 - @ (1911)33 All 529, _
: @ (1918) 43 Bom. 368,
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1918,

as opposed to an oﬁ“lcer In the second place 1t Was e

7 case that'arose about the maintenance of that soldier's:

T KERING
“RnpanNn

& Co.
.;MURRAY

wife and (,hﬂdren and there is an express clause in the”
' “Army Act, namely, section 145, which as amended by the -
~ Army (Amendment) No. 2 Act, 1915 (5.& 6 Geo. V,¢.:58) -
lays down ‘express provisions. and confers  express
- powers on the military authorities as regards making
certain deductions from the pay of a soldier to meet”

~such cases of- mamtenance “1In point of fact in that;;

case the Commander-in-Chief had order ed. certam dedue- .
~ tions of a very limitéd character, viz, 1s. 6d. per day
. the maximum allowed by section 145. The case before -
the Civil Court was one fora divorce in which the Court .
‘was asked to exegute itg order for a much- larger allow—"j
ance by way of alimony for the wife of the soldier, viz.,"”
" Rs. 150 per month If, therefore, the Civil Courts had:

. attached half the pay in executlon of its order for :

-alimony, there would have been a contest between. two -

‘ authomtles namely, the military authontxes under the :

Almy Act deductlng 1s.6d. per day only and the 01v1l\-‘
Courts deductmg Rs. 75 per month under the Code, and
the latter would thereby have been overriding. the-

i express terms of section 145 of the Arimy Act. Now, the..

de01s1on of the Appellate Court was that as there- was:
“an express section of the Act, viz., section 143, dealing.
~with this matter, and fixing a certam max1mum of -
1s. 6d. per day that express section must govern ahd
‘be. .preferred to%the general provisions of the - Civil

" Procedare Code. If I may respectfully say so, I entlrelv :

. follow_ that decision: - But we have no such Special :-
- provision as section 145 i in the present case, and accord- ~
“ingly the decision and the real ground for that decusxon."

o,
§ ~seem to me to be far 1emoved from the presant cage. -

It appears however that an argument. was put forwardn_

~m that case that seciion 145 of the- Army Act could

only prevall over the Civil Pxocedure Code by reason' '

LI
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_'4of the pr0v1so in sectlon 60 (2) (0) to the Code and thé'ft.* 1918. .
-_as that proviso had been repealed the Gode would now .
* prévail over section 145. - Mr. Justice Macleod did not, Kenixg

- - Rupcrawn -
I think, deal Wl’oh this point but the Chief Justice did - - & Co. -

: 'and in the course of his ]udgment he said as follows —  Musmay. —

o« The sub~sect1on [v1z Section 60 (2) (b)] may be *
- taken'to be dead law on the ground that it had ‘expired’ .
. by the re-enactment smce 1908 of the Army Act, which

thus became a later Enactment, supersedmg and render-
ing unnecesswry the savmg clause in the 01V11 Proce-

‘-dure(]ode”-‘ } R ,g.‘ﬁ’. '

Now that . was not the real ground of the Chlef‘
© Justice’s ]udgment because, as I have already said, he
_held, and Mr. Justice Macleod did so too,.that <the

special rule of procedure provided by section 145 of the’
.Army Act was to be,applied in preference t0 the general .
provisions of the Code. . But, whether the.above ob ser
vations -of the Chief Justice on the repealed proviso
form part of his substantial reasons or are merely dicta, -
it seems to me that they”are against Mr. Campbell’s
client rather than in his favour, for they throw doubt -
~on the above decisions in Colonel Lecky v. Bank of
'_‘ Upper dndia, Lzmztedm Velchand v. Bom'chm @ and -
King, King & Co. y. Major Davidson®, 1 say this
" because the view of the Chief Justlee i, I think, that in -
~1909 this sub-secmon 60 (2) (b) was dead law as-the.
. Army Act referred to.in the Code of 1908 had expired. -
If that was so, it would follow, I thmk that the Allaha--
bad and Bombay decisions in Colonel Lecky v. Bank
- of Upper India, Limited®; Velchand v. Bourchzer(’) and
ng, I(mg & Co. v. Major Davidson®, which  were .
‘based on that very sub-section being subsisting law and
not dead laW Would conﬂlct W1th the above observations

-0) (1911) 83 Al 529. - @ (1912) 37 Bom 2.

. @ (1914) 38 Bomi. 66 . v
ILR. 10-—3
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";ogf the 01nef J ustlce W1t11 great. respect to the Clnef ’\
“Justice T agree with'the conclusion which he has arrived

at in these observations, ‘but. T prefer to.base’ that. ¢dn. -

~ clusion on a different reason. The conclusion Atself -

seems to ‘me clear.. The Legislature has said.that -by:

-1914 thls sub-section 60 (2) (b) was unnecessary or. dead
L law, Unnecessary or dead law it must therefore be.-
The . only question: is, for. What sreason ? I prefer the
_reason.that from the begmmntT the sub~sectmn was
~ unnecessary. ,and - was only inserted ‘ex. abundanta‘
" cautela. The d1ﬁicu1ty I feel in adopting the other reqson .
::flS that the words in the sub-section are no. merely
“nothing in this séction shall be deemed to affect the
“provisions of ‘the. Army’ Act,” but nothing in, thlS -
section shall be deemed to.affect the plOVlSlons of . the
~ Army Act or-of any similar law for the time belng in
. force.”, Now I take it that there can hardly be-a. more |
B s1m11a1 law to the Army Actat the date of the 1908 Code..
- “than the Army Actin the year 1909 and follovv ing years,"

because as everybody knows, the Army Acts are. annual -

- recurring Acts. - Therefore I-feel the force of the “argu--
““ment. that, even if the Army Act specifically referred to .

in section 60 (2) (b) expired when the next Ariy Act

.- was passed, that would not involve an expiryesof any

* law covered by the words “or of any similar law for

"Z-_‘the time “being in force” and.that each subsequent-
.Army Act 'was such a. similar law. But I need- not
. pursoe that point "any further.” My conclusion as: to-
. Duckworth v. Duclkworth® is that, if anything, it isan-
_f.;authonty agamst Major Murray “rather -than in his.
.. favour. . The other authority in H.F. B..D. Hay v. Ram

. Chandar® iis - clearly against him. The result there:
fore of authonty is in my opinion to support the v1evv:
. which I should arrive at apart from authouty, viz., thcmt‘
: ,.Ma]or Munay ] pay can be attached

S (1918) 43 Bom, ass . @ (1917) 39 AlL :%03‘,‘{}.
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( "I have thus dealt Wlth the present case at length
3 because T think it-useful that.in an impor tant case such

i as this a Judge of first instance should check - carefully/ :
- the reasonmg on which ‘his decision. is based. . But a
“.cbncise.summary is sometimes: nearly as useful. . I may\‘
“accordingly summarise my. decision. By saying that in -

-my ]udgment (1) Major Murray as. a Britigh - Ofﬁcer Ain

" the Indian Army s a “Public Officer’” thln the
- meaning of section 2 (17) -of the Civil Procedure Code. )

‘and that as such public ofﬁcer he is hable to have half
his pay or salary. attached ander- sectlon 60 (1) (13) of
that Code, inasmuch as that attachment is a deduction

‘authorised by a law (viz., the Civil Procedure Code)

" passed by the: Governor-General of India in Council

~ within the memlng of section 136 of the Army Act, 1881,

‘as amended by sectlon 4 of the Army (Annual) Act,
'1895; (2) that the prov1so in sectlon 60 (2) (b) of the Code,
Thavmg been repealed by the Repeahng and Amendmg
jAcb X of 1914, must be regarded as unnecessary or
_dead law and that the decmons based on that proviso,
viz., Colonel Lecky . chk of: Upper Indm, Lmutcd(n

;_Velchcmd V. Bourchwrm and ng, ng & Co..v.

‘Major Damdson(”) ‘must: be regarded as ‘obsolete ;
(3) that T a1r1ve at a similar conc]usmn to that comeéto
in the earher cases of Calcutta Trades Assoc»atwri ¥,
Ryland® atid Watson v. Lioyd® and to. thé “hioke
vecent case of H. F. B. D. Hay v. Ran O'iiandai‘(“)
.and that T consider. Duckworth v fDuckwori‘hm “is

{ \{!Bul‘ I3

'_'clearly dlstmgmshable as relatmg to “fne specml case’

Sjonrr mi Thialb it

‘of a soldler govemed by a speclal “section_ of ‘the. Army .

_Act viz., sectmn 145

w (4911) 33 Ail, 529 ‘' (1806) 24 Cal. 102
@ (1912) 37 Borti! 261 9" (1901) 25 Mad. 407
9 (1914) 38 Buahii667) ).(1917) 89 AlL. 308;

(@ (1918) 43.Bom. 368,
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‘.Inthe 1esult therefore I am of oplmon that the

g : "orders for attachment made- first by Mr. Mahbau, the
. ERING -
RUPOHAND .

“Acting Prothonotary, and subsequently by. Mr Ka31]1,
} “the Prothonotary, were correct. Accmdlngly I hold -

‘that the summons taken out by Major Murray must - be
‘dismissed and dismissed with costs. -The other applica-
‘tion, viz., the notice by the. plaintiffs, must be: made

absolute with costs agalnst Major Murray -and there
will - accordmgly be a rateable distribution by the

‘Bheriff of the moneys in question amongst, the - decree-.
.holders as prov1ded by sectlon 13 of the Oode ‘

i ! WlSh to add by Way of Warnmg that the case I am

.deahng with here is the case of a British Officer 111 the
Indian Army Iam not dealing. with the case of an

officer in the British Army. This latter case can. be
dealt with when it arises and I say nothing as. to that
Still less am- I dealing Wlth the case of a sol(her as

opposed to an oﬂ‘icer

f" I also W1sh to add. th1s ‘about the Leglslatmn on the
-point. I think it-very unfortunate that the Leglslature

cannot say ‘quite clearly whether it intends oﬂicers

-salaries 'in India fo be 11ab1e to attachment or not
Qwhether they are inthe British or the Indian Army. One
or two lines would put the matter beyond any questlon

or arfrument I would also suggest that, where, as Was

the case 'in 1914, the ‘then existing decnsmns of the

Allahabad and Bombay High Courts relied on a- partl- :

fcular clause of an important Code like the Civil Proce-

dure Code as protecting British and Indian Officers:.

from attachment of. their salary, that clause should_,
‘not be repealed by a_mere- Statute Law Revision' Act.".

Amongst other reasons a repeal effected in this Wayf;
may easily be_overlooked by legal practitioners. . This.
particular repeal .was in-fact unnoticed in the 1916 -

‘edition of a leading text-book on the Civil Procedure
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'Code. | :A ls1m11ar repeal % the Criminal Procedure 198,
- Codé ‘effected by the same’ repealmg ‘Actof 1914 escaped ———
 the vigilanice of three leading text-book-fvriters, as Thad RoERING

‘oceasion to -point out in Emperor . Som; ya Harya“’ & Co.
There also trouble was caused by 'thé mode of repeal.’
A Code is so useful to work with that T deprecate any
.alterations being made  which are avoidable or’ which
- are not conbamed in an Act which by its mere ’mtle “is
sufﬁclent to put legal practltloners on thelr guard

- u.‘ .
Morray,

Sohcltors for plalntlifs Messrs K hambatta & C’o. )

Sohcltors for defendant : Messrs thtle & O'o.,
- Notice absolute : C’ross-Summons dzsmzssed
"GJ}N.’

= APPELL’ATE :GIVILP* .

- R

Before Szr Basal Scott "Kt., O’hzef Justzce, and Mr. Justwe
R Hayward. .

RAOJI WALAD BABURAO (ORIGINAL DEFE\IDA\I.[‘), APPLICANT v BA\ISILAL ) '19'19.
NARAYAN ‘VIARWARI AND ANOTHER (ORIGINAL I’memrs ), QOpro- -

Febi;uary 21,
NENTS.® ;

de Pr ocedure Corde (Ac(A V of . 1908)' section’ 115, O:(lm XX[ Rule;89- ‘
Decree-—-Executwn-—Auctwn sale—Deposct in Court—No application to.
set aside sale— Sale conﬁz med——Subsequent apphcatwn to set aside sale—
Application refused—N o, irregularity—Titles arising from ;udzcml sales '
- should - be settled as soonaspossible. -
The property of the apphcant, was_sold in. execution of a decree against
~ him. \Vlthm thirty days of'%he date of sale the apphcant deposited m Court
the amount of the decree toget11e1 with interest on the purchase money for the
" property sold. .The applicant, however, having made oo application to. set
asude the sale, the sale was confirmed and the Court called upon the applicant -
to take away his money The apphcant then applied that his deposit . shonld

4%;v_f mﬂﬂ&%BmlMMpl% ,
< ¥ Civil Apphcatxon No. 74 of 1918 under Extmordmary Junsdlctlon
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