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- be-mdde operatlve by an order absolute ora ﬁnal decree.. 1919,

" But'at the time this decree was made, thefe was no =

~ provision in this Presid&ncy either for an order absolute D;i?,? :
orfor a final .decree. - Everything was done in eXécu- YﬁSU. .

‘tion proceedmgs ‘The Code of 1908 Whiél] provides - Suripap. a
‘for -a final decree in mortgage suits obkusly could R
“not apply to a decres made sometime in the elghtlee of
- the last century. The Transf.er of Property. Act*could
-not apply, because it only came into operation” in this

Presuiency in the year 1893. ‘Therefore it is impossible,
as I think, to get away from the effect of the pronounce-
ment in the decree itself. It follows from this that the -
right to redeem has long ‘been barred and no suit to.
‘redeem therefore can succeed. S ) ‘

Decree cdnﬁrmed ‘
_l' 'i R. R

o

P

"_AB?ELLATE 'OIVI'L.].."I

Before. Ser B_aszl Scott Kt Chzqf Justzce, and M. Justice Ha Jwarcl o

¥

BHIKABHAI M['ILJIBHAI PATEL (OR[GINAL PLAINTmF) APPELLANT v. . 1919,
PANACHAND ALIAS CHHAG&NLAL ODHAV)I PATEL: (oRIGINAL' February 12,
~ DEPENDANT) RESI’ONDENI‘ moe . e R

‘ :
Traaner of Property Act (] vV of 1882), “section 53—Tmnsfer made with

intent to deféat or “delay the creditors—Whether the, . transfer void in toto
" . or void in so far as there is no considerdtion. L :

One J mortgaged his property w1th the pla1nt1fE for Rs 4 000 in 1911,
In the same year, the defendant, a creditor of J, brought a suit against him
and obtained a decree in execution of whxch the- propertxes mortgaged to
- the plaintiff were attached.. The plaintiff having failed to raise the attachment,

- sued for a declaration that ,the defendant was not entitled to-atfach the pro-‘
perties. Both the lower Courts found that out of the consideration of Rs. 4. ,000
the only sum for which the’ plaintiff was a creditor of J at the time of the
mortgage transaction, lwas Rs. 1,000 and dismissed the plaintiff’s suit on the

" 9Segond Appeal No. 1105 of 1916,



'_"-70‘8 o INDIAN LAW REPORTS. [VOLi XLiTf.

. 1919, - . ground that the plaintiff and J had an mtentlou to defeat or delay the 'credltors =
= ofJi n effectifig the transfer. On appeal to the High Court it was contended

" BUIKADHAI - that the plaintiff was entitled to a declaration that he had a hen to the extent
MULJIBHAI

v,
PANACHAND . Held, thiat it being found that both the transferor J and the transferee
plaintiff had the intention of defeating or delaying the creditors of the

transfex or and the consideration.of the mortgage being treated as oue and in- -
’ dw1s1b1e, .under section 53 of the ‘Transfer of Property Act, "the document»’A

- must at the option of the person défeated or delayed be treated as void in tofo

and not merely. as void in so far ag there was no consxderatlon S .».;5 ’

of theadebt existing at ‘the time of the mortgage.

Ex parte Chaplin: In re Smclazr'” and ‘Hakim Lal v Mooshakar _
- Saku®, relied on. R . v .

* SECOND appeal agalnst the declslon of R S. Broom- "
* field, Joint Judge of Ahmedabad, conﬁrmmg the decree ‘

passed by Keshavlal V. Desal J omt Subordmate Judge
- _at Ahmedabad.. : :

Suit for a declaratlon. s Co

- Two persons J mtaram Ohhagan and Magan J mtaram
traded in gram and cloth in partnershlp from the’ year '
11908 to April 1911, Magan died in -April 1911 and -the.
~ business of the firm came to an end. Eight days. after...
~Magan’s death, that is, on the 27th April 1911, Joitaram: -

executed two registered documents by which he pur-
ported to’ mortgage practically the whole of his im--

* moveable property to the plaintiff for Rs. 5,400. The
property which was his (i.e., Joitaram’s) by r1ght of .

< ownership was mortgaged for Rs. 4,000 and the pro-
. perty which he held as mortgagee was ass1gned to. the
plaintiff as security for Rs. 1 400. : N

In June 1911, the defendant, a credltor of J 01ta1am E
brought a suit against him and obtained a ‘decree in "~
" execution of which the properties’ mortgaged to thé

plaintiff were attached. The plaintiff then applied
that the properties should be sold” sub]ect to hlS hen
~ but his application was re]ected

Q), (1884) 26 Ch. D. 319. - . @ (1907) 34 Cal 999 at p 1017
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The plaintlff therefore, filed a su1t No. 7 61 of 1912 fo1
a declaration that the transfer to the pla1nt1ff was a

“genuine and bona fide tlansactlon and. that he was -

“entitled to have the attachment order set aside. He
_alleged that the consideration for the two deeds in h1s
favour was an. already existing debt. in".respect of. four
loans prev1ously made by the . pla1nt1ﬂ? to *Joitaram of
. Rs. - 2,000, 1,200, 1,300 and 1000 amountrng in all to
Rs. 5,500. C

The defendant contended that the mortgage to the
plaintiff was merely intended=to defeat and delay the‘
creditors of J o1taram, who, was 1nsolvent at the time,
and, that it was not a transaction entered into in good'
faith for valuable consideration.

‘The Subordinate Judge held that- the pla1nt1if was
not a bona fide traftsferee- for consideration and that
-the transfer relied on by him was made with intent ‘to
defeat and delay the creditors of J [oitaram, though on
“going into the history of- the four loans of Rs. 2,000,
1,200, 1 300 and 1,000 alleged to -have been prev1ously
made by the plaintiff he found that only Rs. 1,000
were due to the plalntlif He, theref01e dlsmlssed the
'plamt1ff’s suit.. : : S

“On appeal the Joint J udge conﬁrmed the dem ee
" The pla1nt1ﬂf appealed to the H1gh Oourt |

G. N. Thakor, for the appellant —The transactlon
“with the appellant is a mortgage and not an out and
out sale. The full consideration is no doubt not proved
but both the,Court_s do find the consideration proved
to the extent of over ‘Rs.-1,000. There can be no
question of inadequacy of consideration ‘in the case
of a transaction of mortgage. Section 53 of the Trans-
fer of Property Act can, therefme have no appllca-

t1on Glause 2 of sectlon 53 could not be extended to

. 19197

Bfmmmm B

Murasrar
v. )
PANACHAND. |
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- apply to mortgages for cons1derat10n There is no’

= . definite finding -that_ the transactlon was ‘not " in=
BHIKABHAL |

tended to be -operative. " It is also 1mpos51blc to: .say.

e “-that a mortgaoe found to be for consideration can be_ a-
S50 sham transaction. @ Thetest-of good faith™is whether

the transactmn isa mere cloak foi retaining a benefit
to the grantor: Natha v. Maganchandm “Rama--
samia Pillai v. Adinarayana Pillai®; A_Zton,_ rV .

A \Hmrz,son(“) Ex parie Games(‘) :

The third clause of secmon 03 W111 therefore help :

"me if section 53 applies.™ Section 53 is not 1ntended t0.
- apply to cases where preference has been~g1ven 1o one
' cr%d1tor over another Musahar Sahu V. Hakzm ‘

Lal®; Mina Kumiari Bibi v. Bzyoy Singh Dudhuma(“’

- Bection 53 is further intended to cover a. suit on behalf‘
‘ of all creditors. e ‘.-' e C e :

I submit, I am ent1t1ed to a llen for the amount found'

" .due to me. The*case of thdambaram Ohettmrv"

Srinivasa Sastrial® has been *entirely: mlsapphed I6

. was a case of an assignment.and section 53 WdS not in

questionat all. I rely on China Pitchiak. v. Peda-

. Icotmh@ Rajani Kumar Dass v. Gaur Kishore Shaha(‘”

H V. Diwatia, for the respondent ——The facts- found.,.

by the lower Courts show that both the transferor and

the transferee had the 1ntent10n of defeating or delay-

- ing the creditors of the transferor and the whole con-’
.-sideration mentioned in the mortgage deed is one and
~indivisible. The plalntlﬁ:' cannot, therefore,. be sald_

to be a. transferee in good faith.. His mortgage -

’, deed is voidable in toto and cannot<be’ upheld to the-'

“W (1908) 27 Bom: 322, .. . (i915) L. R.43 L. A108 T

@ (1897) 20 Mad. 465. .. .® (1916) L. R.44 L. A 72atp. 77
((1869) L. R.'4 Ch. 622 at p. 626. () (1914)-37 Mad. 227, -

- @ (1879) 12 Ch D. 314 @® (1911) 36 Mad. 29.

-

.
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- extent-of actual consideration : ;- see. Halczm Lal . ~v.
§ M'ooshahai' SahuW, . The case of Ra]am Kumlar Dass
v. Gaur Kzshore Shaha® is. distingaishable from the-
-present- case.” There the. transaction was not for a. .-
grossly 1nadequate consideration.and the two parts. of

“the consideration were separable Whilc in the préSentA

.....

:same is glossly 1nadequate : l-, ..';g‘ Sel

‘ The case of China Patchmh v, Pedal»otaah(‘” i*q also

‘dwtmgulshable from the present case. That was a suit

by a mor tgagee against: his mortgagor to enforce his’
mortgage. The remarks at paae 31 of the reporb are in

' my favour

Thalcm" in. leply —The _case’ of Hakim: Lal V.
Moos’hahar Sahu™ - is not agalnct me. - Thé remarks
_relied on are all obiter. The later case of Rajani
Kumar Da.ss V. Gam‘ Kvshore Shaha® explains the
remarks R A

&

SCOTT C. J i—J 01ta1am Chlngan and Magan J oita-
ram traded i in grain- and cloth in' partnership from the

. year 1908 “till April 1911 “when Magan died and'the

_ business of the firm came to an end.. Eight days after
the deatlf of his pﬂrtnel namely, on the 27th April 1911;

Joitaram. executed two 1eglste1ed documents by which .
" he purported:to mor rtgage practically  the whole of his
immoveable property to the plaintiff for Rs. 5,000 or

- thereabouts.. The property which was his by rlght of

~ ownﬁrshlp was mortfraged for Rs. 4,000, and the pro- ‘

" perty which he held as mortgagee was -assignedto the
plaintiff as security for Rs. _1,400. * In-June in the same
- yearthe defendant, a creditor of Joitaram, brought a
" suit against him and obtained a decree in execution of
which the properties m01toaﬂed to the plaintiff were
M (1907) 54 Cal, 992, . . @(1908) 35 Cal, 1051,

‘ @ ) 36 Mad. 20

1919,
Lol .
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PANACHAND.
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1919, attached The plalntﬂf then apphed that the propert1e€_ Tj'}'f
T should bé sold subject ‘to his lien, but his application
piawaneAl was rejected anid-the plaintiff has brouglit this suitfor -
- . v a declaration-that the defendant is not entitled to
(PANACHAND:  gttach the properties and bring them to-'sale.  The:
_ defendant’s case is that the mortgage to the - plamtlﬁ; :
~ was ‘mereély intendéd- to defeat and delay the creditors:
of Joitaram who was an insolvent at the time; and was
‘,not'entered into in good. faith for. valuable conmdéra- -
tion.» On behalf of the plaintiff it is alleged thatthe -
: cons1derat1on for the t1ansact10n -was an already exist-
.ing debt in réspect of four ‘loans prev1ously made by
_the_plaintifl to Joitaram. of Rs. 2,000 1,200, 1, 300 and. .
1, OOO amountmg in all to Rs 5 500 ER .

The ﬁndmgs of the lower Courts establlsh that this ™
case of four existing loansag a ‘consideration for the-:
' mortgage transaction is entirely false, and that’ the only -
sum for Whleh the plaintiff was a creditor of J 01taram ‘
at the.time was’ possibly Rs. 1,300, but more probably, f
Rs 1,000.  The ~value of, the properties mortgaged, -
apart from those of which T01ta.ram was the . mortgagee, :
was about Rs. 4,000; and in thls appeal We are only -
concerned W1th ‘that mortgage for Rs. 4,000. The _
. ﬁndmg of the lower appellate Court is that “it is, to say-
. the least of it, very | doubtful whether the transactmn:
was intended to be a ‘genuine mortgage ab all. Tt pur- -
: ported to be a mortgage with possessmn, but the plamt-
iff never got possessmn, and though Joitaram executed
some rent notesin hig favour, he neyer paid any rent. :
" The e‘kplanatmns given of this are very unconvmcmg "
" If thig was'a real mortgage, and not a sham, one can-
ot understand why the plaintiff took no steps to exel-'
cige his rights under it and . insist on the payment of
~rent.”” Thelearned Judge also holds that considering -
the circumstances in which the transaction took place
good faith on. the plamtlﬁ’s part is out of the qfuestlon{
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The 1nev1table conclusmn appears to be that the plaint--
B 11f and Joitaram. were in. collusion.in frammg a mort-
'. ‘gage deed upon a. false consideration, of Rs. 4 ,000,

" whereas the’ only sum owing did not. exceed Rs. 1,300, .

and cons1der1ng the financial condltlon of. Joitaram
. one.must  conclude. that the parties were in. collusion
for.the. purpose. of- screenmg Jmta.ram S, property from
~his credltms R - s

- The- only queshmn Whleh glves rise to any dlfﬁculty

is-whether thé plaintiff is.entitled to a declaxation.that -

he has a lien to. the extent.of the debt. existing at the
+time of the mortgage. The case must be decided accord-

~.ing to the provisions of - section 53 of the Transfer .

" of Property Act, for although there has-heen no suit to
_avoid the mortgage, the action of the defendant is
“tantamount to an avoidance if he has the right to av01d‘

it as acreditor defeated or delayed: “Section 53, 8o far

~ as material, providés that every transfer of immoveable
o pr operty, made with intent to defeat or delay the credi-

-tors of the transferor, is, voidable at. the option of any,

’ personso defeated, ox delayed but nothmg in the sec-
" tion shall,impair the rights. of any transferee in. goad
faith for valuable consﬂeretmm There.. can, be. no
~ doubt that~ the. mortgage is-a tlansfer of 1mmoveab1e»
property, and that the plaintiff ig.a. transferee, and upon
‘the findings. of fact. there can’ be no doubt that the
-plaintiff is not a, transferee in.- good. faith.- ‘Therefore
* the concluding words.of the;section. do. not apply to his
* case.. The , inferences- deducible. from the established
facts show. that both, the, transferar and the transferee
“had the intention of defeatmg or delaying the creditors

of the transferor, and under those circumstances it

appears to. us.that the document must st the option of

the person. defeated. or. delayed be treated as void in .

* toto, and not merely as. v01d in 80 far as there is no

consxderamon
ILR 910

1919,

BHIKABHAI -
Mm.mmu .

o v
PANACHAND
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in May on' ‘Fraudulent and Voluntary Dlspomtlons}_
of Property,’ 3rd Edmon at p. 63,it is stated as the:
~vesult of the- Enghsh authorities, thats a fraudulent;
1ntent10n to Whlch the pulchasel ‘was a party, will’ over—;
- ride all ipquiry, mto the cons1derat10n and-among ‘the .
.cases cited in support of that - ploposmmn is Kz parte
~Chaplin In ré Sinclair® where a transfer was stated
to»,fbeﬁfor a. cons1derat10n which was: e11t1rely falsa,
although ishere ‘was some cons1delat1on proceeding from :
- the. Lrausferee and Tord Justice Fry held that the whole.
deed Wa' 'w_rmd under the Statue of Elwabeth

Slmllarly m Hak@m Lal v, ]l[uoshahar ;S’ahum
M “Justice. Mooker]ee statee after an exhaustive: dig-
cussmn of the authoutles, thata. conveyance or tran:(fex ﬁg
Whether founded on aava.luable or,adequate consxdera-?g
tion.ornot, if. entered mto by the parbles theleto W1th'..-
“the intent to hmder delay or defraud credltors 1s v01d

~as to them

It h‘ms been contended on- behalf of the- appellant )
that the ]udgment in Hakzm Lalsv. Mooshahar
Sahu@ is 1ncons1stent ‘with that in Rajam Kumar:
Dass R Gaur K zshore Shaha®. In the later case, how- .
ever, ‘atp. 1057, we find - the followmg passage.: “Tt has 3

" not been shown by any ewdence Whlch may be said- tor'v

be cocrent that the transactlon of mmtgage Jbetween -
the plmntlﬂ:‘s and the Deb defendants ‘was - entlrely;f
fraudulent or for a grossly inadequate -consideration )
and was intended- only “to defeat .or delay. the- 1eahza-
tlon of ‘the “dues” of " “the Dass defendants LH-
the conmderatlons f01 the- mortgage (We 18e the plulal .

d- number 10: 1nclude the two different sums—Rs. 4803‘-

" and Rs. 8,647—which mwl;e,up Rs. 8,500) could not be
, sepamted from eqch other, thel e would be good groundSt

ey (1884) 26 Ch D 319, - e (1907) 34 Cal. 99() at p. 1017, -
(a) (1‘)08) 35 Cal. 1051.
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. for holdmg that the trarsfer evidenced by nhe deed was 1919,
. fraudulent. . In that case the fallL re of consideration to - ————=
* the extent of Rs. 3,647 taken with the other proved Lﬁ‘;ﬁﬁ:ﬂ :
T - facts would lead to a8 reasonable conclusmn that the - o
. ;_mortgagees intended to help the mortgagors to defeat . FAvAcmAND. ©
~ the realization of the debt covered by. the hafchitta
““in favour of the Dass defendants. - Sich’ conduct on the
_ part of the " mortgagees and mortgagors ‘would lead to
~ the mfelence that they were acting in collusiohi’: 'I‘heng«,
~“further on the Court ‘indicates with regard " the
© . Rs. 3,647, as to the 1eahty of which as part of the consi- :
" deration there was some doubt, “it might ...be";that the
~ plaintiffs had a bona fide intention. of advancmg the
- additional sum for enabling the mmtgagors to carry on
~ their business, that they put off ‘payment until the
. money was needed or until registration of the deed, but
- that as the Dass defendants elther commenced theu-_"
¢ suit, or were about to do so for a’larger Bum than
ﬁj_'.'Rs 3,647, the plaintiff withheld payment of the "addi-
" tional sum. = They might not have had any such inten-
" tion as would invalidate the . instrument under
section. 53 of the Transfer of Prope1 ty Act. Their moral’
,Aturpltude in making a false case: !afterwards in the pre-
.-sent proceedlngs would ‘not be sufficient to deprive
~ them of their legal rights, though .a false case mlght
reflect = discredit«.on -the orlgm'd tmnsaction It
. ’appears from this that the Judges in that  case did not
'--;m any way -dissent’ from the law as laid down in the
earlier Volume.  Being of opinion then that the consi-
~deration stated in the mortgage deod must, in the
- ‘circumstances of the case, be treated asone and indivisi-
. ble, we are of opinion that-the plaintiff’s case must fail:
- We, the1efore affirm. the decree and dlsmlss the appeal
: Wlth costs. . :

_ . : Decrée cmifirmed.
C1nRie S TR, T
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