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Reference has also been made to numerous declsions . 191’827?‘* .
m ‘the Court of the Agent to the Governor in Kathiawar ————
won” “appeal from ‘the Courts -of States” which do not" Né‘ﬁfﬁ% .
possess final ]uusdlctlon, and- also in “the Gourts of - B
.Tunaghad They are of no value except to" show that.

it has always been taken for granted that Halai Memons'
- in Kathiawar are governed by Hindu law in matters of*
mherltance -and successmn, Whﬂe the “chief question
_in' dispute was whether they were also govelned by the‘
Hmdu law- of part1tlon and the 30mt famlly S

——

KHATUBAI

I agree that the appeal succeeds and the plarntlff,’
sult must be dismissed. *

”Sohertors for appellants Messrs. W’adm, Gandhy
& Co. - o . .
Sohmtors for ﬁrst Lespdndent Messrs Pa,jne & Co.t ‘
* Solicitors: for 1'espondents Nos 2 and 3 Messrs. L@ttle
&00. R o _ v.*,.
Sohcrtors for respondent No. 4 Messrs. Surveyor
& Oo ‘

-Appeal allow’ed.
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quore Mr Jusgce Shah, on dzﬁ‘erence betwcen My, Justwe Heafon and
L My Justice Pratt. - S, _
VASUDEV VISHNU HASABNIS (ORIGINAL UEFENDANT No 1, JuDG 1915' .
" MENT-DEBTOR), APPELLANT v. .GOPAL PARASHRAM KULKARNI ‘ e
(ASSIGNEE OF ORIGINAL PLANTIFF, DECBEE~HOLDER) RESPONDE\IT” ., Junuary
Indwm Limitation Act (IX of 1908), Articles 181 182—-—Redemptzon qf mort- 27. ;.‘
gage——-Decree Jor redemption—Application for time to pay the mortgage - — _ ’
‘amount into Court and recover possession—Limitation—Delkl: kan Ayu-\ L
o cultzmsts Relzqf Act (XVII of 1879), section 15B. i

2 Second Appeal No, 358 of 1917.°
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:On the 17th J anuary 1907, thu - plaintiff obtamed & decree ing redemptxoni_"

suit bronght- under the provisions ‘of the Dekkhan Agriculturisty Relief
. Act 1879 - The decree remained unexecuted In 1915 the rights under the
) decree were 'lss1gned by the plaintiff to the rgspondent who applied to the: -

Court on the-27th September 1915 to be allowed to pay the mor tg,age ‘amount
into Court and get possession of the pnoperty under "the decree. The lower-
Courts held the apphcatlon was in time and ordered warrant for possession to

“issue.  On appeal to the High Court, Heaton and Pratt, JJ.; havi ing drfr'ered in
' opmlon referred the following pomt of law to a third J udge — -

“Ts the apphcatlon or is it not timme-barred unde1 Article 181 ‘of the Schedule .
to the Limitation Act, the apphcatron being regarded as one to extend mne '

Held hy Shah, J. (agreemg w1th Heaton, J., but differing from Pm& -1.), E

"tlnt treatintg the application as one to extend time for the paymeut of mort-»' )

gage debt it Was baued under Artlcle 181 of the leltatwn Act o L v" o

Held fmther, by Shah, J that evens 1ff the apphcauon Were tleated as

L _ one not’ merely for -the . extension of time for the payment of. the mortgage
debt but for the recovery of possession of the property, as in. terms it purport--;

ed to be; it was an application for the execution of the decree “and a8 such it

- was tlme-harred under Artxcle 182 oﬁ the ermtatmn Act . (' S

R

’ SECOND appeal ‘from the decision of W Baker
District Judge of Satara, confirming the order passed
by A R. Gupte, Subordlnate Judge at Isl‘rmpur. ‘

Exeeutlon proceedmgs o ‘ S | ,; )

On the 17th January 1907 one Bapu obtamed a

v 'edemptmn ‘decree against the defendant, under the'

provisions of the Deklchan “Agriculturists’ Rehef Ac;

1879.. The decree ran as follows :— = .4 . 00

“The plamhf’f do w1t1un six months from this day pay a sum of Rs 391 13 &
nariiely, three hundred- and ninety-one rupees and annas thlrteen and “the
defendant No. ls costs’ of the- suit to the defendant No. 1 and recover’f

*‘possession of the property in suit. - In the event of the plaintiff failing to'pay. .

the moneys as'stated-above, the "defendant No. 1.may apply for obtammg

" yelief imder ‘section 15 B of the Dekkhan - Agriculturists’ - Relief Act.iThe

defendant No. 1 do take in lien of interest the income of -the smd land untxl%
themortgaged property in suit is redeemed” R RS -

Nelther party took any proceedmgs under the decree

. -<'..~.’\ -
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On the 19th J uly 1915 Bapi assi ned his rights to _ ) 1919
opal “who. apphed to the Court on. the 2 /th Septembel‘;“ ‘-v.‘ T
-1915, tor permlsswn to pay the mor tgage amount mtoi o fffﬁf,; “

Court and recover po&scwsmn of the pmpeltv T G;’};M Cu
- S ~.;. : AL

The met Coult was of- opuuon that‘” ‘the - 11nht o’ PABASHEAN.
1edeem was nob lost to the 1n01tgag01, and that the .
‘tppheant was not pleventea by 11m1tdt1on Arom’ ‘lpply-; §
ing -for possession. ‘The Court, thewfow, ordered“
possession - warrant - to be 1ssued in ffwom of the'i -

applicant.
Thls 01de1 was Lonﬁnned by the 10we1 (Lppellate,__;
Oomt b e

Detendant N o, 1 appealed to the ngh 00111t

The appeal was heard by Heaton and Pmtt JJ., on.
the 17th December 1.)18 when their Lordships havmg
_ differed in opinion on a point of law dehveled the_
followmg judgments :— A

HLATON J. -—The mephca’mon Wlth Whmh we ure hue ,
concerned comes within the words of  Article 181 of the -
Schedule to the leltatlon "Act.. The uwht to apply}
- to pay the mmtgage money accrued at the 1atest onh
the last day for payment allowed by the deciee and g
‘this was 17th July 1907." The present application was -
presented in 1915 much more ‘than. three years' later:
and so is tlme,—baued “That is how the matter appears”
to me. .

- Itis suggested that this apphcatlon was made durmg”
the pendency of a suit and being appropriate to what,
~was in progress or pending is not affected by any’ ‘bars
‘of limitation. The right to apply was in fact a recir-
ring right. As'Tunderstand the matter there wag-not'a

- pending - suit. . No :doubt "the -suit mlght in a sense- be
‘regarded -as ‘pending- so: long as only a plellmmary‘.
"decree had, been:passed and a.,,ﬁnal decree  was still
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-

p'oSS1bIe But even before the end of 1910 thlee years._‘

- after the date fixed .for payment, a final decree had."
" become impossible, an application for a ﬁnal .decree

having become time-barred to both parties,- The1efore
as it seems to me, - there was not a pendmg suit and the:

My learned brother is noé of thls opmlon I concur :
Wrth him that we may falrly treat the. application. asy

‘one . for extension of time and that if itis not mme-
, -barred the order should be as he suggests S

We ‘both agree that if the apphcatlon is. tlme-barred

, the matter should be remanded so that the, Courb below-.
- may cons1der whether the apphcatron should be:
- treated as a suit under section 47, Clause (2), of the Crvrl ',
:.\Procedure Code R

The pomt of law ‘we refel to a thlrd Judge (sec—

tion 98) is this:—. ,_' st

Is. the. apphcatlon or is. 1t not tlme-barred under

- Article 181 of - the Schedule to the L1m1tat1on Act-

the application belng regarded as one to extend - time
for the payment of the mortgage- debt ? _’

PRATT, J.:—The plaintiff in this suit was the mortga:

v'gor and obtained a redemption decree agamst the defen-.
- dant, his mortgagee, under séction 15B of the Dekkhan‘
“Agriculturists’ Relief Act on the 17th January 1907 ‘He.

failed to pay within the time limited by the decree but

~ as the mortgagee made no application for sale of the’
- mortgaoed property the equity-of. redemption 1emamed'~
w"Wlth the plaintiff. In 1915 he assigned- that equrty';.
to the present respondent Who paid the decretal sum,f

mto Court and applied for possession. T .
" The Subordinate Judge awarded possessmn but gave'

- no reasons for’his order:- In ﬁlst appeal ‘the Dlstrlcb
~ Judge conﬁrmed the order malnly on the ground that
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.1,.’1t had - been decided in tlie case of Balaﬂ . Datto(“
" that the ‘Court ‘had power under section 15B to allow

: -payment of instalments at:any tnne irrespective - of

- limitation and that’ therefore it Was competent to the -
) Court to allow payment at any time 1n one lump sum

The reasomng of the Dlstnet Judge 1s of comse :

unsound for the dictum of Ohandavalkar J.in Balajt

Coy

- v. ' DattoW assumed that thele was an executlon «pro- .
: ceedmg pendmg : ‘- '

In my op1n1on the appheatlon should have been

.- treated as one made. for enlargement of time to be

followed by an or der for execution- of the decree as wa§’

"_done in’ the case of Ishwar Lingo v. Gopal Jivaji®,

Mr. Coya]1 contends that the apphcatlon for enla1ge-
ment of time is itself an apbhcatlon for execution andis .
i therefore barred by - Article 182 and refers to the case of

- Amlook Chand Parrack V. Sarat Chunder Mukerjee®.
. In: that case it was ‘held  that.. an application
“ for an ~order absolute under sectlon 89 of . the

Tnnsfer of Property Act Was an application: to
. enforce  the. “decree - made under section 88 and

o the1efo1e fell within the scope of Article: 183. Butthe:
- learned Chief Justice was careful to point out that under

. the present Civil Procédure Code applications for ‘&

N decxee absolute, though apphcatmns ‘under the 01v11
‘ Procedure ‘Code, are not applications for execution but

are governed by-Article 181.- Of course it may be con-

: tended that applications for an “order absolute under
- - section 15 B are apphcatlons for execution as the decree’

under sectlon 15 B of the Dekkhan - Agriculturists’

" Relief Act is 4 final decree. In ‘my opinion the
- ..questlon -turns upon the form ‘of the decree. The final

o s ﬂ) (1907)9B0m L.R. 1026 Lo e (1903) 28 Bom 102

B (1911) 38 Cal 913 '
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order for reahmtmn may be embodled in the ‘prelimi-

- tion 98 of the. 01v11 Proéedule Code

LI

nary order for - payment - under section .15 B (3)or
substituted  for it under sectlon 15 B (4) and ‘then the

- .decree is final. If not, the decree- is p1ehn11nary Sec- -
- tion 15 B is ,supplemental to the general law and .the’

order for sale'in section 15 B (2) should now, I bhmk
be con strued as eqmvalent to-a demee for sale.: ’

Byt however that may be, it Seems to me qulte cleari

.thdt applications to enlarge. the ‘time limited. in the
'»decree are not applications. for: execution, ' for their
purpose is not to enforce the deelee but to modify it.
- Nor do I thmk such an apphca’uon is governed. by[
- Article 181 oriis subject to the law of limitation.. The
) ught to apply for enlargement of time acerues: from"
- day to day so long as the equity- of redemptlon remams;

with the_ applicant: Nandram v. Babajzm

" The lower Court was therefore competent to make"
" the order appealed agamst but as it has not conmdered?
-~ whether the time for payment should be enlalged th1s

should now be done. ~. © . ¢ B
. The lower appellate Court should cons1der after'

takmg or directing to be taken by the Submdmate

Judge such evidence as the parties may adduce, Whether

_theve is good cause shown for enlarging the time - ﬁxed‘

by the decree ; and if so, whether the appellant should.

~ be put to terms—and if so, whether the application may,
.- under section 47 (2), O1V11 Procedule OOde, be treated as

a suit. . , , SR
. T would reverse the- decree of the lower appellate‘_ ‘

E Court and remand the apphcatmn for- d1sposa1 in ac-}_
6ordanee with this judgment. SEPLR '

meg ‘to the above difference 1n OplIllOll the ’case.
was heard by Shah, J., under the prov1310ns of sec-

: (1)"(1897) 22 Bom, 771
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C’oyajee Wlbh S Y. Abhg/anlcar for the appellant —_—
The decree in this case is passed under section 15B of -
the Dekkhan Agriculturists’ Relief Act. Itis complete -
“in itself and capable of being executed: see Kmhmath

Vma yak x:. Rama: Daﬂ o, It should thelefme, have
been. executed W1th1n three years of its date. ‘

Even if the deciee were out&ude the Dekkhan Agrlcul-
tuust_s Relief "Act, then it would be governed by :
section 89 of the Transfer of Property Act and -Arti-
¢le 182 of the Indian Limitation Act would apply :
Amlook Chand Parrack v. Sarat Chunder Mukerjee®

affirmed m Munna Lal. Parruck v. Sarat Ohunder
Mukerji® ; Bhagawan v. Ganu®; -Ganu v. Nara-
‘yan® ; - Abdul Majid v. Jawahir Lal® ; Batuk - Nath

v. Munni Dm"’, Mancherja [ halcordas"’) ; and Balaja »

. Datto(")

- If the present ‘Ipphcatlon be regarded as an applica-
tion wunder the Civil Procedure Code of 1908,
Order XXXIV, Rule 8, then it falls under Article 181
of the Indian: leltatlon Act.: - see Da{z‘o Aémaram v
' Shankar Dattatmya“") o ‘ :

" Mr.. Justice ‘Pratt 1efe1s -to’ two cases. In Ishi(}dr

ngov Gopal Jivaji® the application having been
within thlee years, the case’ has mo beamng on the

p1esent case. The second ‘case (Nandmm v. Babanm’)_

' has no bearing on the pomt arising in the present case.A

Tt is difficult to vealise how the right to apply is a

dally acceruing right. In that v1eW even -an ‘applica’ .

tlon for executlon ofa decree is’ 4 dally ancrumg rlght

@) (1916) 40 Bom. 192, NI (1914) L. R 41 L A, 104
@) (1911) 38 Cal. 913 - ) (1906) 31 Bom. 120.°
S8 (1914) L. R.42 1. A, 88. - (9 (1907) 9 Bom. L.R. 1026.
') (1899) 23 Bom. 644 at p. 650. (10"5 (1913) 38 Bom. 32,

. ) (1903) 5 Bom. L. R.540.- .. - (1,(1903) 28 Bom. 102.

*® (1914) 36 AL 350 at p. 353 * (% (1897) 22 Bom, 771 ‘
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D019, The theory of - contmuous accrual derlves no supporﬂ
—_— elthel from the lelta’m o1 Act or from the demded cases.’.f
- VASUDEV :
;‘.’33’!?“.“' " The p1esent case- is very snmhal to: Et Jatt Poopa-";
. GopAL rambzl Bava v. Zlfatalakat Krishna Menon(” DA
[AmsSHRAN - K. H Kelkar, for the 1espondent —The Whole ques—
 tion is to be answered with reference to the partlcularv:

_terms of the decree... It pur p01 ts ‘to be passed under.

section 15 B of the Dekkhan Agriculturists’ Relief Act:
- Under the decree the mortgagee was entitled to apply.

_for sale or to remain in possessmn and ‘enjoy . the

'usufruet in lien of 1nte1est -The mortgagee has: con-f

" tinued i in possessmn and not -applied for sale. : There-

- fore the . relationship of. mortgagor and mortgagee‘;

subsmts between the parmes and the mortgagor has the_

nght to make payment and apply for’ posséssion- at any‘;_
time ‘within sixty years'either from the date of ,the;
K decwe or the date of the mmtgage N ;

© Fven if Artlcle 181 of the Limitation’ Act. apphed the‘.
} .rlght to apply acerued on the day the payment was made :

Even assuming Artlcle ]82 applied unde1 the pecuhar'
) 1 terms of the decree the mortgagor: Was entltled to»
N execute the decree on payment-as long as his 11ght Was
- not extmgulehed The .decree becomes - capable of
_execution only on payment of the mortgage debt:**The"
_ decree in -this .case allowed six -months’ -period - for .
- payment

7 The plesent apphcatlon is, therefore 1n “the . ﬁrst-.-
‘instance for ‘modification of the decree by extendmg‘
. the time and then for execution. :

_ Such an apphcatlon is not gover ned by any peuod ofr
11m1tat10n see Madhabmam Dqsi v. Lambert(’) and
- Muhdmmad Masihullali Khan v. Jarao Bm("" o
W (1904) 28 Mad. 211, ~ - e (1910) 37 Cal.?
. : -v (3) (1915 37 All, 226, A
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[SHAH 7. —-Is that argument not re]ected_ by Sir Law-

rence Jenking in Amlook Chand Parraclk’s case®. and ‘ rcoome
3 ASUDEVY

also in Datto Atmaram v. Shankar Dattatra Ja@) ]

Sir Lawrence Jenkins yefers simply to Madhabmam -

Dasa s casc‘" but does not discuss it.’

: (Oo Jayee refers to BLSSESZU(M‘ ;S’onamut v, Jasoda Lal
C’howdhry(‘) D _ ’

-~ This is a pecuhar decree and not an e\ecutable

decree as it'is; a fur ther step is necessary.

o [SHAH J. «—If it is not an executable demee then ‘it -
w111 be governed by -Article 181, When do you say'

the right to apply accrued ?]

»

. My right to apply acerued on paymenb Even under

A1 ticle 182 the-right to execute the decree for possession '
‘arose only when payment was made. I also contend:

that the mortgage does not-come to an end till redemp-

- tiom, sale, or dismissal. ‘The /s is pending till then, and

L any application made ‘during the pendéncy of the lzs is

- not governed by any Article of the Limitation Act: seo

-

Madhabmani Dasi v. ' Lambert ;® Muhammad Masi-
hullah Khan v. Jamo Bai® md also Bhugwan Das'
: Khettry V. Nolkcmm G‘cmgulz(“’ :

Coya;ee in reply —An apphca.tlon f01 enlargement

of time is an application under the Civil Procedure

“Code (Order XXXIV, Rule §), and time is therefore

governed by Article 181. The cdase of Muhammad

. Masihullah Khan v. Jarao: Bai is not applicable

" because the questlon therein was under Order XXII,

- Mulerjee®. A _
() (1911) 28 Cal. 913. L w (1913) 40 Cal. 704 at p. 709,
@ (1913) 38 Bom. 32. " (1915) 37 AlL 226.

Rule 10. The ruling in Madhabmam Dasi v. Lambertm
is no longer good law in ‘view! of the Privy Council

‘decision in Amlook Chomd Parrack v. Sarat C’hzmder '

, (3) (1910) 37Cal 796, - @ (1904) 9 €, W. N. 171,

" ILR 9§ -
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SHAH J ~—-In thls appeal in consequence of the B
dlﬂerence of op1n1on between the learned Judges who -
heard the appeal the followrng question has been g
referred to me “nnder seotlon 98 of the Code of clvxlf

, Procedure —

‘ “Is the apphcatmn or-is it not time-barred under
“ Article 181-of the schedule to the Limitation Act, the

application bemg regarded as one to extend tlme for the,

‘payment of the mortgage debt'»’”

B

The few facts connected Wrth this questmn are theseo'.

: On the 17th of January 1907, the plaintift obtamed a.
“decree in a redemption suit' in these terms: “The‘

plaintiff do within six months from this day pay a sum

".of Rs. 891-13-0 and' the defendant No.I’s costs of the

suit to the defendant No. 1 and recover possession off
the property in suit. In the event of the plaintiff

~ failing to pay.the moneys as stateéd above, the defend-
-~ ant No.1 may apply for obtaining relief under-

sectlon 15 B of the Dekkhan Agriculturists’ Relief
Act.......The defendant No. 1 -do - take in lieu of:
1nterest the 1ncome of the said land until the mortgaged

' property in sult is redeemed ”. Neither party took any.

steps to execute this decree’ whlch was passed under
sectlon 15 B of the Dekkhan Agncultuusts Rehef

_ Act. In. 1915 the rlghts under the decree were assugned fo-
" the present respondent who as representing the plamt—}"'

1ff made an. apphca.tmn on the 27th of September 1915
requestmg the Court to allow him' to pay the money‘f'.

,_Wlnch the .plaintiff was requned to pay and to getf',
- possession, of the property under the decree. . The trial
. Court allowed this appllcatlon The Iowel appellate:’.:‘
:/Court conﬁlmed that order; and in the appeal here. 1n__f"
: consequence of the dliference of opinion, to which I
~ hdve adverted \the questlon stated above has beenf‘

referred to me, . R -
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On a cons1derat10n of the arguments urged on eltller"“
side and the reasons set forth in favour .of either view -
in the differing judgments, I am of opinion that treat-
ing - the -application as ‘one.to extend time for the
payment - of the” mortcrage debt it is b‘u"red under'.
'Altlcle 181 of the L1m1tat10n Act S 7 L

" In: 1907 when this ‘deciree was . passed ‘undet the -
bDekkh'm Agriculturists’ Relief Act, it was-a decree cap-
kable of execution. It is not necessary, for the purposes
of this reference to express any opinion as to Wwhether’
it was a decree which required to be made absolute by

any further application either under the- provisions of
. the Transfer of Property Act then in force, or, after the «
 Civil Procedure Code of 1908 came into6 force, under the

' cowespondmg provisions. of ’she Code. j I

.“Whether. it'was a de01ee nisi which 1‘equ11ed to be .
‘made absolute or- not, it was a decree capable of execu-
~ tion;. and any application to exectte it would be
“governed by -Article 182, If the apphca‘mon of the

© 27th- September 1915. be” treated as an application.-

" not merely for the extension of time for the payment
of the mortgage debt but for the recovery of possession
~of the p1operty, as in terms it purports to be, it is an

application for the execution of the decree and as such )

it is time-barred under Article 182, But treating it as ‘
~an application for the enlargement of time- only, as
. stated in the question formulated for decision, I do not

“gee how it.can be held . that there is no period of

~ limitation applicable to it. Article 181 refers to appli-

- cations for which no period of limitation is provided

" elsewhere in the first Schedule of the Limitation Act or

by section 48 of the Code of Civil Procedure. An appli--
cation for the, extension ofstime for the payment of the

‘mortgage. debt. under a’ 1edempt1on decree, if not -
treated as an application for the ‘execution of the decree,
would clearly fall under Article 181, Itisan application

1919,
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1919, for-the exercise “of powels referled to in. the. Oode,'f
m“ and there_is no .other. period of 11m1tat1011 prescribed.
t Visuxo _for such an ‘1pphcat10n on the assumpmon that it is:
f‘-:"v”G:m. *. not an application for the execution of the decree. .
“Pamasnray, The apphcatlon ‘would - be _time-barred, 1f it were not;
R made within three years flom ‘the date on which the"
rlrrht to apply accmed In the present case the ught\
to apply for the extensmn of time accrued on the,
date of the decree or at the latest on the expiry of 1;116"g
perlod of six months fixed for the payment of the debt

under the dem ee,

Ttis urged that the 11rrht to apply ior bhe ex’oensmn 4
Lf time acerues from day to day g0 long as the right t()‘
redeem subsists, and that in- eftect there is no pemod*’
of 11m1tat10n applicable ‘'to "an application for: the:
extension of time,- It is further ulged that  such’ an
application is real]y an apphcatlon for a modlﬁcatloni‘
and not far the execution of the decree. These conten- )
tions have'been accepted by my brother- Platt With'’
gleat deference I am: unable to ftccept them.

As- regards the first conten’mon I do not tlunk thatf‘
,the right to apply can be treated asa right accruing
from day to day. The Coust has the power. to ‘enlarge
the time fixed under the. dcuée for the payment of the
mortgage debt; but-it has no power to enlarge the
time prescribed by thc Limitation ‘Act. By tlewtmn
‘the right to apply for the extension of tine as a right
aceruing from day to day, the Court would in'effect be
allowing-the plaintiff to do that indir ectly, which e
~could not do directly. That is though his. apphcatlon‘
for execution is tlme-baued ke could get over it ‘by.
applying merely for exten%mn of time long aftel the_'
execution is ' time-barred. - In effect " the argument
involves the result that thele is plactlcally -no period
Of 11m1tat10n govelnnw bhe e*{ecu’uon of an executabl&
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de<31ee aso long as the rlght “to redeem is not. extm-;.

guished. - I am of opinion that an argument 1nv01v1ng
- such.a result ought to be negatlved C

: _ As'to the second contentlon that the apph(,atlon is
1ot to e\ecute but to modufy the decree, .1 “doubt-

- whether it has any pldCthdl 11np01t‘mce in this case,
a8 the question for decision appar ently ploceeds on the-

"assumptlon that it is not an application for execution

- of the decree. If it were an application for execution -
it would be. clearly barred. under Article 182, But apart’

from tais COIlbldelatIOH, it seems to me to be ‘in

substapce a part of the execution proceedings. The "
plaintiff cannot recover - possession under the decree"_
without paying the amount within the time fixed by

- the decree or within such further tlme as the Court

may allow under the provisions of the Oode, and an

“application ytov extend the time is really an application
_to take a necessary preliminary step by way of execu-

" tion when the payment is not’ made within the time:
fixed by the decree. For the purposes ot‘ limitation it

-may not be govemed by Article 182; ‘that question

- doeg not directly arise in this case.” But it would be
and ought to be govelned by Article 181. Tt sesms to
‘me that the provisions of the Limitation Act as well as
“ the provisions of the Code relating to mortgage decrees
can be given due effect without léading to any anoma-
lous result by holding that an qpphcatlon to ‘extend

f time is governed by Article 181.

Tt will appear from the obserthlons in Amloolc
Chand Parrack v. Sarat Clunder Mukerjeem and the

~decision in Datto Atmaram v. Shankar Dattatraya®

that an application for a’ decree absolute’ under
‘Order XXX IV is governed by Article 181, - The conten-
tion that there is no period of limitation for an

auMu%camuwpww%g"<mum$whwwL
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| apphcatmn by the mortgagor to extend tlme 'f01 the
: payment of the mortgage- debt, does not appear to me
to be reconcilable Wlth the view. talxen in the said cases

- It'is needless to refer to other cases cited at the bar
I may- men’mon that there, Ts  nothing, ih my opu}mn in -

“Nandram V. Babaﬂ“’ and Ishwar Lingo v.: Gopal.
- Jivagi®,, ‘which ¢an be construed -as being in conflict
- with my conclusmn ‘The pomt that I'have to decule,
- did not arise in these cases., S SRR

I thelefore aglee Wlth my brother Heaton that the

_ As to the final order to’ be made ‘it appears that both :

. the learned Judges’ agree, ‘asstatedin the judgment of -
_ Heaton J., -that if the application is time-barred the -

matter should be remanded.-so that the Court below

- may consider whether the apphcatlon should be treated :
. as a suit ‘under section 47, Olause (2), of the C1V11

Procedure Code. The parties’ have raised no ob]ectmn

i to the proposed order; and there has been no '11gument

before me on the po1nt Unde1 the c1rcumstances that

- must be the final order T e*(press no opinion as to ’che

propr1ety of such an 01der I desire to make it clear

that T~ express 10 opinion’ ‘as” to whether under” the
_ c1rcumstances a second su1t; for redempmon can lie, -

'I‘he 1esult is that the orders of the lower Coults are

‘ .eot aside and the matter is remanded S0 that the Court

below may COIISIdeI' Whether the application should
be treated as a suit under sectlon 47 Clause (‘7), of the

C1=v11 Procedure Code.’

'l‘he plalntlff should pay the costs throughout uP to
" Order se_t aszde. ;
R. R. -

W (1897) 22 Bom. 771, " ® (1903) 28 Bom. 102,
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