VOL. XLIIL] " BOMBAY SERIES. ter

ORIGINAL OIVIL,

Be/‘ore Szr Baszl Scott Kt C’hzef Justzce, and Mr Justwe "IIacleod

_'\MAHO\IEI) CHAJI- ABU (D«‘rmpwv) Apmum ». KHATUBAI{[

» AM) OTHERS (PLAI\ 111‘15), Rr PO\DEI\TS

Memons—l{alaa Jl[emons ancl Boneba 7] Menzons—-Hnulu law gowms Halaa.

1918,
qutergi ber2t,

Menwna of Ixaﬂuaw:u in matters " of succession a,n'l inheritance—Custo m—~
Donuczlc-—Cknge of domicile of origin—Value of Judgments of @ fomgn _

Couz;t, for proving a custom:.peculiar.-to a. community—Indian- Evidence
. det I of 1872), section 13—-Value of evidence of tradttzon gwen by leadmg

 men qftlze community. - w2

A Halax Memou [} natlve of Porebundex- in Kathmwar, died mtestate at .

Bornbay, leavmrr him survwmg a widow, the 9nd defeudant one son, the st

‘-def.endant and two married daughters one’ of 'whom had since died, the

»survlvor bemg the plamtllf The estate of the deceased consisted of five
“immoveable properties in Bontbay, a- shdre in.a business in Bombay anda
house and land at Porebugder; The plaintiff claimed to be entitled as a daughter.'
"to 7/32 of the estate’ as her share, on the footing that the deceased as a--
‘Bombay Memon was governcd by the Mahomedan- law of succession, and she ’

‘was supported in her contention by .the -Tepresentatives- of the deceased

vdaughter The first defendant contended that Hindu law applied and’ that -
under that law. he was entitled to the whole estate subJect to the maintenance.
of the deceased’s widow., The second defendant supported the first defend--

s

_ant though as widow of the “deceased she would have been entitled. ander
- Mahomedan law to 4/32 of the estate. The Court of first instance decreed '
the plaintiff's suit, holding that tbough the deceased belonged to a family '
- of Halai Memons who had settled in‘ Porebunder, the Halai Memons gettling -~ -

in Porebunder .did. not -4s regards succession and inheritance retain Hmdu '
law at the time of their conversion nor had they‘ adopted Hmdu Iaw by im-

memorml custom The first defendant appealed —

Held revérsing the decree -of the lower Court; (1) that the plamtxff was-

not entxtled to any share in the estate of her deceased. father a8 he- was

govemed by Hmdu law and not by Mahomedan law in matters ‘of succession

and mhentance ; (2) that the ‘evidence - estabhshed that the Memons of

Kathiawar of whatever group or seét followed the Hihdu rule of succesmon’,’
- and this conclusion was supported as to Porebunder Memons particularly by a’
h l‘uge number of mstances in which - \vxdow and daughters had been exduded,

. Appeal No, 2! '_ 1918 ; Suit No. 1186 oF 1915,
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frmﬁ succession, sons hadrdivided ‘the property with their father 11(1 hlé life-
time or equalIy with each other after -his death and. the right of predeceased
brothers’ sons to share with their uncles had been repeatedly recogmsed all .

these results bemg incidental to the Hindu and not to the Mahomeda.n system,

Per Scotr, C J. -—-There is no prmcxple recognised by the law admlmstered

inthis country upon which & Hindu's or Mahomedan’s possessions may be dis- -

tributed partly by one law and partly by another accotdmg to the Iocahty-‘t$f‘
the possessions. They must all fall uader either the law of the religion or the
customary law of the community.” There is no lex loci for the. purpose of .
distribution. ..Permanent residence in Bombay does not necessarlly import the -
Mahomedan law of succession for one .whose ancestms were . converted ﬁ‘om

- Hinduism. Severance from the domicile of origin and permanent rdsudence
“in Bombay ‘would, ‘in the case .of persom falling within the’ purview of the
" Indian Succession Act, effect chanrre of domicile and with it a_change’ of law,
" 0. g., from French to Anglo- Indian or Portuguese to Anglo Indian, but 1t would '
not change the law of suocessxon’ for Hindus or Mahomedans," -

Kojahs and Memons® case (‘), ‘Bai Baiji v. Bai Santol @), A‘Jurahim"
Haji Ismail Alithy v. Halwzftbab (3) and Addul, f[l(gseu' Kkml \& leu bmz

' Dcro W), referred to.

One Hap Abu le Hl,blb a Halai 1\]Temon dled mtes- ‘
tate at Bombay on or about the firsh day of December

T 1914 leaving him surviving a son M*Lhmned the ﬁr&t y

deofendant, a widow Bibibai, the second (lefendant and
two married daughters, Khatubai, - the plamtlﬂf and, "

~ Ayshabai as his next of kin., Ayshabai-died after her -

father leaving as her heirs her husband Mahomed I—Iap
Sakoor, thethird defcndant and her daughter Hawabai,
the .fourth. defendant. . - The '(1eceased Haji Abua: Hap.
Habib was_ at the time of his death .entitled to five

-immoveable properties i in Bombay valued at Rs.1,40,000,
- g ten annas sharve. in a cutlery  business in 130111be

valued at Rs. 60, 000, and .a house and land at’ Pore--
bunder valued at Rs. 25,000. On the 3rd September f
1915, Khatubai, the plaintiff, wrote Lhrough ber soli-

. citors-to her brogher Mahomed stating that thelr father '
- left. ‘consxderable property in Bombay, moveable and

O (1847) PerrysO. o 0. " . e (1015) L R 43 LA 35
@ (1894) 20 Bom. 53, © . (4) (1917) L R 4oI A 10
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1mmove‘1ble and calhng upon him to render an account
- and hand over to her her share in the cstate left by the
deceased R < . L

o On the 7th September 1915 Mahomed’s sohcﬁms'

~ replied that as the parties came from Porebunder accord-~
1ng ‘to'the law applicable to' them a married daughter

~was not entitled to any share in the estate of her

deceased fathel and in a subsequent letter, d‘xtr‘d the

17th September 1915s+they further intimated trat the.

partles were governed by the rule of Hmdu IaW

on the 2061t September 1915 Lhwtubcu filed the pre- -
sent suit agamsb her brother Mahomed, her mother

Bibibai, and the heirs of Ayeh’tbai claiming inter.alia

that the plaintiff was one of the heirs of her father*Haji -

"Abu and as such. entltled to a7/39 share in the
es’mte left by him. R oo

The first defenchnt in his written statement contend—
ed (1) that the parties were governed by the Hindu law

~of mherltance and succession’ on the ground that such
" Hindu law was retained by Halai Memons of Pore-

~punder -and Kathlawar generally when * they -were .
originally” converted to- Mahomedanism or that such .
law was theirs by custom which had been followed -
by themn from time immemorial ; (2) that thouﬂh the
"~ deceased had come to Bombay and carried on business -

. there for many years he continued to be a Porebunder
man and his family had alwwys been governed by the
cuqtom of inheritance: and succession which prevalled
at Porebunder amongst Halai Memons and (3) that the

“-eustom of Halai Memons in - Kathiawar that they were:

_governed by the Hindu law of inheritance and succession
“had been frequently ]udlelally determiped in the Couarts
of Kathiawar. The first defendant accordingly claimed

the. vvhole eatate sub]ect to the second defendant smain-.

tenance The second defendant Blblb’l.l the W1d0W of:
LR 9~3 - o
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) i’», 1918. - the deceased supported the first defendant The thlrd A
f-“ T _and fourth - defendants, the heirs of Ayshabai, though
: ﬁ;‘.“i{}fﬁ - believing-the contention of the plaintiff to be correct

St Were content to abide by the (1e0151011 of the Court
KHATUBAL

On the 26th February 1916, an order was made that a
commission be issued for examination of witnesses . at ’
Porebunder- on the - question of 1nher1tanee amongst

- Halai Memons in Porebunder. Twenty-seven Wltnesses
on behalf of the first defendant and two witnesses. on )
behalf of the pldmmff were examined on comm13310n '

The suit came on. for hearing before Mr. Justlce. :
Marten when further evidence both oral. and docu—
mentary was led by the parties. The learned- Judge .
deuded that the deceased Haji Abu. belonged -to a

_famlly of Halai Memons who were- settled. in Pore-

- bunder, that Halai Memons settled in Porebunder did

" ‘not as regards suceession and inheritance retain Hindu
“law at the time of their conversion to Mahomedanism,

“nor had they by immemorial custom adopted Hindu-
1aw and that the deceased at the date of his death was
(rovemed by A \/Iahomedan law as regards successmn and -
“inheritance to his pxopelmes moveable and 1mmoveable

. in Bombay and -outside Bombay. The plaintiff was

~ accordingly held entltled to a’ /%2 share in the estate
of the deceased. :

r1‘he ﬁrst def.endant appealed R
) Seta,lvad with Desat, f01 the dppelldnt R o
L Jmnah, for the ﬁl‘bt 1eSP011dent N R

C’ampbell for respondents Nos. 2 and 3. N e
Respondent No 4 did not appeal B BT

- SQOTT C. J. .—This siit 1e1atee to the successmn to
" the estate of Haji Abu Haji Habib.who died at Bombay -
‘;. on the 30th. November 1914 intestate. “He left him
* gurviving a widow, the 2nd. defendfmt tWo Marned
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_dmghters one of whom has since dled the su1v1vorf

bemg the plalntlﬂ, and one son, the ﬁrstw defendant,:

The plaintiff claims to be entltled as a daughtm to

" 7/32 her share on the footing that Mahomed‘m law s
“applicable ; slie is supported by the representatives of .
-the deceased daughter who. would under Mahomedan ‘

St

‘law be entitled also to 7 /39

 The first, defendant contends that Hmdu law apphes ‘

'and that under that law he is entltled to the Whole
"estate subject ‘to, the maintenance of the deceased’s

-

widow. In the lower Court the widow, his step~mobhe1

supported his contention though under Mahomedan
law she would be entitled to 4/32 of the estate She

7 has nob appeared in thls a.ppeal e T *7

=l

The estate is valued at 21 lacs and consmts ‘of ﬁve

':-nmnoveable properties in Bumbay valued at Rs. 1,40,000,
a ten .annas share in a cutlery. business' in Bombay

" valued at Rs. 60,000, and a house and land atb Pore—
‘-bunder valued at Rs 25,000, R R S

The deceaSed was a natlve ‘of Kathmwal belonrrmn

d‘to ‘the group of converts - to Islam from Hmdmsm‘

" known as Memons (Muamins, b“llCVblS) Memons are
‘in Bombay popularly classed in two categories, Cutchi

" Memons from Cutch, and H_é’lai Memons from the Halar

District- of' Kathiawar. - Porebunder, Bantwa and

- Kutania are Natlve States in Kathlaw'u near  the

" borders of the Halar P1a11t and there is evidence that
‘Memons in these plices are regarded in Kathmwm as
“Halai Memons

The customs geverning smccssmn among the Cutc]n

,' ‘Memons have often been:the subject of investigation

_ in this High Court and in every case. the Hindu law of

inheritance. applicable to the pomt in contloversy h'us_

been apphed
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- The first recorded case is that trié‘d.b‘}7 Sir Brskine

~Perry in ‘the Supreme Court.in 1847 and-:preserved in-

Perry’s Oriental Cases, p. 110.. It was there laid down
that if a custom as ‘to succession is found to prevalL
amongst a sect of Mahomedans and is valid i in other -

*vespects the Court will give. effect to it, evén though

it does not accord with the rule.of the. Koran. The
actial decision - 'was limited to this that the custom
pleaded that. females are not entitled to any share of B
their father’s property but only to maintenance and
the - expmses of manlage if any, was satlsfachoul'yf

" pl oved.

-

It was remalked in that case that the Halai Memons .
follow. the Koran in matters of successmn, but the.f'
remark was abzter and 80 far as appears “from . the :

) evidence of 11mn1g1ants from Cutch recorded by Sir*
- Brgkine. Pelry (see Exhibit P) those spoken. of as Halai.

Memons were Memons who had been in Bombay for -
‘many years (one witness said 150 years) and were also
known as Bombay Memons. There has never been'_'
any. contest in the Bombay Courts as to the law ‘Lpph—

cable in matters of succession and ml;entanoe to those -
calling themselves Halai Memons in Bombay. - It has -

‘ always been accepted that the Mahomedan law applies '

" In Exhibit - A 41, the summary of between, thlrty
‘and_ forty ‘Probate and Administration grants in. "
Bombay in the matters of the estates of Halai Memons " _
from 1857 to the date of this suit, all except three relate -

. to Bombay residents and Bombay estates. In the case-

of the exceptions in two cases the deceased left houses.

“at Veraval in Junagadh State, Sorath Prant, as ‘well

as in Bombay and in one case in Kutlana as. Well asin

_ Bombay

Tn Exhibits A 45 and A 46, summaries of pleadmgs

~in 82 suits for administration  in Bombay of Halai .
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"Memons estates, none states that the deceased left

property in Kathiawar though aecmdlng to some the
“decéased left ‘properties in either. -Surat, Gh_ogha,;

Bangkot or Madras as Well as in- Bombay

In the present case an entirely novel questlon is -
1alsed namety, what is the customary law govermng‘.«

succession to a non-Cutchi Memon of Emebundel ‘who,

‘though residing for a considerable time in Bombay and
acquiring property theve, has clearly ‘indicated his
intention to keep up and not to sever his con,nectlon_ -

"mth Porebunder ? .

: Speakm genelally the ewdenca which W111 later be
referred to. with more particularity establishes that

the Memons of Kathiawar of whatever group or sect
follow the Hindu rule of succession and this conclusion
is supported as to Porebunder Memons particularly by -

a large number of. msmnoes in which widow and
daughters. have been excluded from succession, song .

fhave divided the plopelty with their father in his life
“time or equally with each other after his death and the

right of pledeceased brothers’ sons to. sharée with their

‘uncles has been+ repeatedly recognised. 'All these
results  are 1ncxdenta1 to the Hlndu and not to the
‘Mahomedan system.” " ' '

" The husband of the plalntlﬂ‘ who is }1 Pmebunderi
man and had the fullest opportumty of ‘countering the -
evidence adduced in Court by the* first defendant, has '

not been able to pmduee any Porebunder "evidence toc
support the contentlon that the Maho‘medan law
apphes e . A o : L.

The plaintiff lulleb upon - the e\ndence of Bombay
Memons which does not necessarily help us to decide

what is the customary law of Porebunder—in only -
very few of these -cases does it appear that there Was'
any- continuous connectlon ‘with’ Ka*hlawal and - 111”

EY

T 1918,

MAUOMED
Han Asu
V..

. KHATUBAT



- 1918.

. MAROMED-
. HaJ1 AsU

Lo
" KRATUBAIL

654, -~ INDIAN LAW REPORTS [VOL XLIIL.

none does there clearly appefu to have been as in the .

" case of Haji Abu, an 1ntent10n of 1et111ng pe1 manently '

to Kathiawar.

A priort the1e is nothmo* astomshmg in the 1esult
of the- Po1ebunder ev1dence :

That the \Iemons of Kathlawal arq 'cbnﬁerts to
Islam- f1om Hinduism is undoubted. It Woul(f be

- surprising “if in Kathiawar they had divested them- -

selves of the social system of “their fore-fathers.’ Such

a vesult has not followed in'the ‘case of other Hmdu
'-converts to Islam in .Western India, - for- example,
" the Khojas, the Cutchi Memons, the Sunni Borahs of
North Gujarat (see Bai Baiji v.Bai SantokW), the
" Molesalam . Girasias.’ of Amod (see Maharana. Shri’ )

Fatesangii Jasvatsangji v, Kuvar Ha,"zsangﬂ Fate- -

- sangji®), and the Nassaporia Memons of Sind (see
- Abdurahim Haji Ismail M tthu v, Halzmabm@)) It

may indeed be said that the habit of the: Bombay
"Memons (other than the Cutchis) to. folldow the Maho-:
medan law of succession is rather the anomaly.  Tt-may
perhaps be explained by the fact. ‘that, as testified in - '
1847 before Sir Hrskine Perry, they had been settled
for a long time in the City. ‘There they would be open-
to the influence of professional lawyers at a tilne when

~ the exclusion ofithe’law of the religion by the. customary _

law anterior to the conversion was not established "as.
a legal possibility : or it may Le that the mﬂuence of
some rehgmus teacher in the Olty opelated to enforce.
the adherence of the Bombay Memous to the rule. ‘of
the Koran. - Whatever the canse, the result has been
that the Bombwy lawyers sweep into the categmy of
pure ‘Mahomedans not merely the Memons_ settled in
Bombay Wlth no Kathlawal connecmons but also

E m (1894)- 20 Bom. 53. o (1894) 20 Bom: 181
®) (19lo)L R. 431 A, 35,
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~of succession is well illustrated by the notice of the. . e

Bombay Government (Bxhibit L) of the year 1897 -
‘described as a “Public notice to the Memon. Oommumty
~ by the Government of _B_ombfxy at the desire of. the
" Government of India” in which it is stated: “The
Memon Oommumty in Indiais divided into two sects,
~the Halai Memons and the Cutchi Memons. The former
- without exception follow . the Mahomedan law in
' all respects.” This notice appeared in the “Porebunder-
_Gazette” (Exhibit M) with a view. to elicit the Wmhes
of the Memon Community there. The result must have
" been a surprise to-the. Bombay Government for the
leaders of the Porebunder Memons (not Cutchis) went
_to the Administrator and informed him that ‘the Jamat-
had approved of the Hindua law ofinher 1tance by Wlnch .
’they were governed : ' o -

1 W111 now conmder the ev1dence in detall

Fnst as to the genelal ev1dencc lewardmg !Kathmf
War Memons. : :

»

Many of the Wltne%sps examined on commission at
Poxebunder on behali of the first defendant depose that
in matters of succession and inheritance Memons foHow
the Hindu customs, that all K*xtlnawar Memons are

Halais and all Cutch . Memons -are Cutchis—that
Memons residing in other Kathiawar towns such as:
“Dhoraji, Upleta, Kutiana, Bantwa; Gondal, Rajkot,
Vantli and Vasavad (sorhe of them "being under Maho-
medan jurisdiction) follow similar customs ; that all
Memons were ‘originally Lohanas in Sind before their
conversion.. These witnesses are Haji Cassim (Com.1);

_Haji Dada (Com. 2); Sakur Haji Ahmed (Com. 3);
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Mahomed Haji Dada (Oom ‘4) ; Haji Umar (Com 5), '
Haji Jusab Haji- Dada-(Com. 6); Haji Jusab Haji Issack -
(Com. 7); Haji Sakur Haji Habib (Com. 8); Abdul .
Karim (Com. 9) ; Flaji Ismail (Com. 10);"Haji Ibrahim
(Com. 11); Haji Essa (Com. 13); Haji Sulleman

(Com. 14); Alli Mahomed Khamisa (Com. 17); Noor

‘Mahomed - Abdul’ Karim (Com. 18); Umar Haji Dada

(Com. 20) ; Karim Beg Mahomed (OOm 21) Umar Noor

- Mahomed (Oom 23).

~ Eleven judgments of Judlclal Assistants to the ,
Agent to the Goyernor in Kathiawar s1tb1ng in appeal.

from the Courts of the Nyayadhish of Bantwa or the

'Sorath Prant establish that the Hindu law of succession, :
: mamtenance and partition is apphed to Memons of

‘Bantwa. I a Vasavad case between  Memons it was

decided by the Court -of -the Judicial Assistant that a .
widow’s rights are superior to those of her husband’s

_mother, the latter only bemg entitled to matntenance

. In none of these cases was there any contest as to the -

) apphcablhty of the Hindu- law of succession -and

~ Hindus was dlsputed more than once.

inheritance though the right to paltmon as among
In a case between’ Memons of Veraval Whlch Went
through three Courts in the  Mahomedan State of
Junagadh it was held that among Memons t the Hindu
law * applied, and ancestral property - was d1v1ded
equally between thlee brothers to the exclusmn of tvhell' '

‘sister. S D

-1 come now -to the Poreblinder,evidence.' VR

In dealing with that evidence I do not tiéat the

- 'decmlons of the Porebunder Courts as pr oof of f01 elgnv

law, for our inquiry is not-concerned. with' the law
of the Pérebunder Stateas created by any local legis-
lative authomty or with a Porebundel custom affectmg '
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'1,,511bj'ect\s of the State as such. "We are 111qulrlng asto

f?tbe custom in fact followed by a certain. community.

in Porebundex a custom peculiar to the community -

, -‘and not resulting from residence in the State. I shali
- vefer to some of the Porébunder ]udﬂments 1ncldentally
“only, and would not put them higher than instances

~-in which the custom alleged has been recognised' and

VVthh are thus admissible under- sectmn 13 of the
. ,Indlan Evidence Act. :

:‘ ) 1

~In the family of the plamtlf[’s husbftnd (see Pedl- ‘»

~gree,. Kixhibit 13 A) four instances are adduced which.-
it is contended, indicate that Hindu law governed the
parties. Haji Kassum Khanu left a Wﬂl (Exlublt 23)
dated the 20 August 1892, '

He begins by directing that if he does not make
another will his heirs-and representatives s’mll glve
, 'effect to this will accordlng to its terms.

s HlS ploperty is descubed as (ons1st1ng of (a) a
“house worth Rs. 6, 000 next to his brothel Adam’s house

also worth Rs. 6,000 the title dee’i of which -stands in

the :name -of his father Khanu also two, houseq at -

Mozamb1que

(b) Rs. 60, 000 being the balance to credlt in his
shop aecount at Mozambique and 1nvest§3d in business.

, (c). Rs. ‘8,000 the value of his “boat, Gan]e Bere .
Zum Zum. As to the house next to hisbrother’s, his -

widow is to 1es1de in it but she cannot sell 113

The boat is Teft t to his sons Sulleman and Tyeb as
his heirs” subject to a charge of Rs. 100 out of its profits

for his ‘Wldows maintenance. The rent of the two
houses at Mozamblque is ‘11s0 allotted towards hls

_ W1dow s maintenance. .
* Subject to religious trosts to the extent of. Rq 4 ,000;

- Rs 60,000 invested in the Mozamblque busmess is to be

ILR9——3
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taken accouhng fo Mahomedan law " This dlrectlon _
howeve1 is subsequently explamed thus : HIS three -
-gons are to décide whether the - business should be
stopped or continued. If his w1dow bears a son that,

different occasions paid his sons their respective shares -
and “kept them separate from him.”" If another son is .
not born « the heirs shall divide and take according to
Mahomedan law, that is to say, that my :cash (Punji,

4 assets) - shall be “divided -into four equal ‘parts, three-

parts going to -my present sons and one part-to- then'
step-mother” and she may deposit her ‘share’ at any- .
*place she Jlikes. Lastly, his sisters, if entitled to a-

~ ghare accordmfr to Mahomedan laW ‘are to be glven it
. oFif not entitled they are to be glven presents at the

tlme of the obsequlal ceremonles

“Tn spite of the. reference to the Mahomedan ]aW the _.
will is the will of a man followmg ‘Hindu customs.
The whole property is dealt W1th an earlier separation
- 'with his sons is referred to and -in default of a posthu-
mous son the commercml assets are to be partltloned
_equally between the sons and. the’ widow, and mamte—
-nance and 1es1dence is prov1ded for her. '

Zuleikha the widow was not paul the mamtenance -
provuled by.the will nor her share on par t1(310n of the
trade assets. She received only Rs. 30 as maintenance
for nine or ten years. She, therefore, sued the represen-
tatives of her three step-sons and. got a decree. (see
“Exhibit 10 A) for Rs. 17,205 being mamtenance for ten
years and Rs. 14,000 (one-fourth of Rs. 60,000-4,000). -
To enforce the decree after her death 'her son, by her-
marriage prior to her ‘marriage Wlth Kassum Khann,
proceeded separ ately against the sons of Tyeb Kassum
and Abu, the :son of Sulleman (who is also the plesentg' :

. plaintiff’s husband). T‘hg proceeding against Tyeb’s sons
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falled ﬁn‘tlly on the 27th March 1912: see the Judgment 1918, .

(Exhlblt 10 H) of the Highest (Huzur) Court in Pore., —
- bunder which decided that Zuleikha’s rights under the. %{‘;‘}‘I"Xﬁg

“decree passed not to her son by her - first husband, but -, KHA";.‘UI;A‘I

,~to her heirs according to . Hindu: law, the grandsons of

“ her. second husband, followmg the "decision in Moosa

Ha;& Joonas v. Haji Abdul Rahim®, IR

-

The same result was- eventumlly aruved at on, the
24th September 1916 by . the Huzur Court -in . the
‘proceeding against “‘Abu Sulletan, after some difference
of judicial - opinion (see Exhibits 10-B, 10 c and 10 D)

The chsputes 1e1at1ng to Zulelkha thus’ form the ’
' sub]eob ‘of five ot the Porebunder ]udgments in ev1dence »

-

1nth1scase : o s

The -case of Kassum Khanu above analysed is -
mstanee No.13 among the instances adduced for the fivst
detendant It shows that the glandsons as heits accord-

- ing to Hindu law: succeeded to the apropelby of their -
step-mother and the will of Kassuih indicates how -
deeply he was 1mpregnated w1th Hmdu 1deas of
successmn ' S

The brothel of Kassum Khanu Adam Khanu _the
~ uncle of the father of the present plammff’s .hugband °
is instance No. 14 among the detendant’s 1nstances '

Adam had two sons, Joosub -and Hablb and one
d.aughtel Habib’ pre_deceased_ his father leaving a 8on,
" Ahmed. Of the three witnesses examined in regard to"
~ this instance one is the brother-in-law of Habib.  He -
says Ahmed and his uncle Joosub divided Adam’s
« property which included a house in Porebunder and a.
house in Mozamblque Adam’s daughter i living but
got no share L E

o (1905) 80 Bom.'197.
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s 1918,

The plamtlff whose. husband’s g1and—fathe1 was

. blothel to Adam, calls no witness to- contradict this.
‘story, nor does the cross-examination of the witnesses. .

indicate that the story is untrue. If it is tfue ‘the’

- division by Joosub with his brother’s son was consist- -
 ent only with the application:of the Hindu law of the

Jomt family as is also the danghter’s exclusion. - -

The third son of Khanu was Latlﬂ’ He is 1nstancev

"No. 15 for the defendant. His son-in-law Haji Sulleman

Abba says his wife, Latiff’s datghter, got no share, Hut.

"he does not say - that there was any property.: The
" - evidence that there. was a house.in Porebunder is that.

of Haji Kassum Haji Ahmed—not an accurate witness—

- but the ., statement_is not disputed by the plamtlff»

Whose husband should have had means of kn‘owledge

Instance No 1is the last one from this family. It 1slrf

’, ‘the case of the father of the plaintiffs husband. ~All.

witnesses agree that he was worth several lacs. When;

- he died and hls daughters got nothing. The Wltness_

Karim Haji Beg Mahomed says one of the datghters:

.married his nephew Ahmed, another his sister’s son,-
-and a third the son of his brother-in-law. If they had:

got any inheritance he would have known of it. - Abdul

_ Latift Haji Habib says two other daughters married

two sons of his sister and he Wou]d have known 1f they;

All ‘the w1tnesses agree that Sullemanssons neve1u_"

-d1V1ded their fathers propelty The learned Judge
‘thinks this was because the estate was. lost before it

was divided but the facts appear to be that the sons’

. were hvmg jointly with- their father.who' died in’

June 1895 or earlier, leavmg businesses in ‘Bombay and
Africa and property in Porebunder. In the Bombay ’

. busmess a share of six annas stood’in the name of Sulle— £

ma.n and his brother Tyeb Tyeb died in 1897- 98 ‘md
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-then Tbrahim son of Sulleman gu'ed the other ﬁarthérs .

-on behalf of Sulleman’s and Tyeb’s families (see Exhi-
bit F, plaint in suit No. 646 of 1898) in the -Bombay

High Court. He recovered under a release in that suit

‘Rs. 34,000 from the other partners on the 31st December
~1898 (see Exhibit &) which was paid-by Havala or-draft

1918,

ManoMED "
Hamn Asvu
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~on Tyeb Sakoor & Co. of Beira. The plaint recited that’

Kassum Khanu till his fetirement in 1889 was he‘ld of

_-a joint family whereof the other members were Sulle- -

man, Tyeb and Ib1a111m‘Sullem‘tn In 1889 Kassum
‘separated from the other members of the joint-family.
Ibrahim then started busmess in Bombay in the name

of Tbrahim Haji Sulleman & Co. . This Bombay busi- -
- ness failed in 1905 and Ibrahim Sullem_an went through .
" the Bombay Insolvency Court. The African business, .

' Tyeb, Sulleman & Co., failed about 1911.. We. have
the evidence of the plaintiff’s husband who survived
his brothers Ibrahim and Moosa that till 1911 or 1912 he
and his' cousins Tyeb’s song were interested in that
business. He had’ from the time of Sulleman’s death
' ]bomtly with his cousin” Abdulla Tyeb family ships of

- which two have been sold. ~ His father-also left a house\ B

‘and a Vanchi or oart in Porebunder Whlch were
attached by Haji Kassum Ghadialli (Com. Wit. No. 1),
_for a debt of Rs. 6,000 upon which Hurbai, Sulleman’s

* widow, in 1911, unsuccessfully “tried to .establish - a

claim for maintenance (see judgment of Porebunder'

Nyayadish, Exhibit 29). He says he gave no part of

‘the ships to his sisters or his mother and says he

cannot, menmon any instance of a daughter getting a

share in his famlly ‘The judgment of the Nyayadlnsh
(Exhibit 29) recor ds that Hurbai deposed that.a parti-

" tion was effected between her and her surviving sons.

. Wheleby Abu got the Vadi, Moosa, the house and

Hurbai, Rs. 10,000, but Abu does not confirm this and

Says she only got Rs. 700. There is thus ample.
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evidence that Sulleman,s sons en]oyed h]s propeltyvm'
for years - after -his death to the exclusion" of his
daughters as a Hmdu 8 sons‘ Woulcl enjoy it.

All these 1nstances have been 1e3ected by the lezuned‘
Judoe as it seems to me, without a sufficient cause.”

I it stood alone the instance of Latiff (No. 15) Would §

not be .of much value but ‘taken with the other
1nstances Nos. 14 and 1 in the same famlly it points to a

- continuous. adoption of the rule of Hindu succession
- by which. daughters are excluded from inheritance
. when there are sons. The succeesmn -of grand-sons is
“also well established which would. only océur where

Hindu law was followed.: The instances of Kassum

~Khanund Sulleman Kassum are also of 1mp01tance

in-that they show that Porebunder Memons trading -
in Bombay without euttmg themselves off from Pore- '
bunder follow the customs of Hmdus ‘ )

‘”F

Instance No. 2 Ismall “Mahomed. d1ed in 1903 as 1s'~
deposed to by his W1dovvs cousin Haji Dada and his

" daughter-i n-law’s uncle Ha]1 Umar. His grand—son_

Mahomed Sakoor married the third defendant who s1des :

~ with the plammﬁ The ev1dence of several witnesses -

is-that he left four sons  and two daughters ‘and

property of considerable -value in Porebunde1 and- .
Africa. The daughters got no share. The sons did

'not partition the property. until after the p‘resent su1t,

-~ partition was not till after this suit had begun it ‘was -

was filed, twelve or thirteen years after their- father’s
death. The, partition is said to have taken place in
Africa.. The learned Judge rejects this instance as the

made in“Africa, and rests on hearsay ev1denee - If the
evidence had been false it would have been easy for

~ the third defendant’s husband to disprove it but he has

not done so.- If we hold that this. partition is- not .,
proved, the posﬂnon seems to be that the four sons



VOL. XLIIL] - -BOMBAY SERIES. 663

have e11]0yed the property and the daughtels have got
nothmg The instance cannot; therefore, be- rejected.

-

Instance No. 8 is ﬂldt of Haji Dada Tar Mmhomed who
went with the other leaders in. 1897 .to the Admlnls- A

trator and declared’ for Hindu law. Witness No. 217
" Karim is his son-in-law and says the- daughters, one
of whom was his wife, got. no .shave. The learned
‘Judge vejects his evidence on the ground {Bat he had
‘repeated an untrue story of the cause of g daughter of
another (instanceJ. receiving a share in Bombay. -1 do

- not think this is a sufficient ground for discarding the
_evidence of the witness about his own w1fe -

~ Instance No. 4 Ahmed Haji Habib is a very ’Well-
) estabhshed ‘case of sons taking the whole estate and .
- providing i in a separation deed with one of them that -

‘the two widows should be maintained and the malu-
- age expenses of ‘the s1sters and - of . the’ unmarned
blother should be chalged on the family property.

“The daughters got no share. There were two WldOWS '

“of whoni one Hanifa was. mother ‘of all the children
Whlle Zuleikha wasthe step- mother : Hanifa was to get
Rs. 100 for -maintenance of herself and her daughters’
and  Zuleikha Rs. 50. This is* evidenced by .the
documents execited on the 27th April 1902 (Exhl-
- bits 10-A and 10 B). Zulejkha objected and sued for-
‘ he1 share under Mahomedan law. - The sons also sued
he1 apparently for a house in her occupamon and itse
" contents including Rs. 16,000 in cash contendmg they,'

~ were entitled under Hindu law. Anarbifrator’s award -
gave to Zuleikha the house valued at. Rs. 11,000 for
- residence -for life (with remainder .to the step-sons) y
together with all the contents.in lieu of maintenance.

The arbitrator ‘say_s he had Hindu law in mind in -

making his award. The value-of the instance for the
present case is that it shows the sons took the property

-and the daughters got no share. The learned Judge

1918. -

MAHOMED
Halt Apu

KIIATUBAL



¥

-’1918.»-;

" MAHOMED

"HaJr Asu

v,

K TR INDIAN LAW REPORTS. [VOL XLIII

’ rejects the mstance beoause Zulelkhas clfum ‘which
" was compromleed was baséed on Mahomedan law.

This does not aﬂieet the instance as regaxds the other

o : W1d0W I—Iamfa and her daughters.
- KHATUBAL .

Instance No. 5 Hap Kassum Tar Mzrhomed (one of,
the Ieadere who declared for. Hindu law in 1897) Whlch .

‘the lear negLJ udge accepted as established, is one which

.shows a partition deed (Exhibit 5 A) between four

brothers and the sons of . their deceased_ brother ofa

jbusmess in Bombay and of propert1es at Pmebunder

and Natal on the footing of Hindu custom There
were two daughters of Kassum who got no share from

their brothers yet their husbands attested the partition

deed. Jt is a case ~where Memons trading in Bombay -

retamed property and connections with Porebunder

_and acted aeemdmg to Hindu eustom

Instance No 6 Cassum I—Ia]1 Abu is’ re]ected by the

.1ower Court. - It should be considered with those: of

Moti Haji Abu, instance No. 10, and of Ha]l Abu J1va

" the father of=these men

" Haji Abu had three sons, Moti, Sulleman and Kaseuﬁl
and two daughters, Hurbal ‘and Hawabai by his first -

-wife who,died in Pmebundel He married” agam a’-
.- Memon of Bantwa and having separated from the sons

“of his first wife went and settled in Bombay Where he -

*

"acquired a Jhouse. He had a family of sons by his -
" second wife also who were born, married and reS1ded -
cin Bombay He died in Bombwy in 1893. Hls sulvw-,

ing daughter by his first wife was. pald Rs. 1925 .in ’

. April 1893 by her step-brothers in Bombay in con-

gideration of the transfer to them of her nght tltle and

_interest in her father’s estate :’see' Exhibit Al " This

was a Bombay transaction arranged for Hawabai by a

Bombay solicitor, Mr. K. D. Shroff, and in the release

the deceased Haji Abu is described as of Bombay. . Oné -
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of Hawabal S three step—brothers Essa Ha]l Abu dled

C 1o

-in Bombay i in 1909 and in an administration. suit ins ————

- the High Court ﬁled by his full brother Tar Mahomed

‘Haji Abu the estate of Essa VV as divided between Essa’ s

wwdow and his poethumous son according to Mahomed: .

an law (see Exhibit A 36).: Thus in the case of settlers}/

“in.‘Bombay Mahomedan ' law was applied. It was

‘otherwise however with the children of Haji Abu’s first -
marmage who remained in Porebunder. Kassum ‘Haji
Abu died at Porebunder in 1910 Ieavmg seven sons and’
the grand-son of-a predecea%ed son, Ismail. In 1915 (see :

Exh1b1t A) Ismall’s son and his mother p'tssed a release

to Kassum £} em viving sons and became separated from
~what is styled the joint family receiving Rs. 4,000 in
_respect of “whatever right Joosub Ismail the .releasor .

-might have in getting the releasées’ joint property or
‘Kassum Abu’s ‘property divided and with regard to

Whatevel mght the (releasor 8) - mother Hawabai might

have against the releasees’ property or against Kassum
Abu’s property.” -Ismail had been acting’ as Moonim

in Bombay of ‘Kassum Abu. = The .release ‘mentions
‘that Kassum Abu’s daughter was to be married as well .

‘as three unmarried sons and the calculation of Joosub’s

‘share was’ arrived at on that basis after the accounts of
Kassum ] estate had been shown to Ismall’s father- ;

1n-1aW : :
‘Moti Haji Abu left four sons md three daughteré
‘The father-in-law of .one of Moti’s sons says Moti’s

property was mheuted by h1s sons to the exchlsmn of ,

his daughters ’ . R ;.‘

I do not thmk these 1nstances Were ughtly re]ected

by the Iowe1 Court. The 1elease, Exhibit A, is said to.

e too 1ecen_t since the present suit had already been
started. Iam not able to agree With the apparent
suggestion that the release had any connection- with

. the part1eq to this suit n01 Wlth the learned. Judges'

ILR9—4
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' 1nher1ted and the daughters got no share.
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op1n10n that the- statement of the Wltness Com 2
“concerning his own “son-in-law should. be dlsbeheved
because at different times he had given self-contradict-
ory evidence on a-wholly different matter and b1aSsed
evidence 1ega1dmg Hawabai’s release (Exhibit, A 1)

. Instance No. 7 Beg Mahomed TL[‘ Mahomed 1s held
established by the lower Court. Beg Mahomed was™a
resident of Por,ebunder and traded first in Africa and -

. afterwards in Bombay in partnership with Abu’ Jiwa’

“with whose estate this sait- is concerned. Beo Maho- '
.med left two dau@htem and a grandson, son of his

“<predeceased son Moosa. The grandson 1nhented. the

property to the exclusion of the daughters and his

) swtex the daurrhter of Moosa, also got no 5hare

Instance No 8 Beg Mahomed I—Iassnu Le also’ held
‘established by the lower Court. His wife was sister of
Jiwa Haji Abws father. He left a- son and three
~daughters and two ‘houses in Porebunder, the son

o LS

Instance No. 9is Lhanu Haseam one of the léaders "
who déclared for Hindu law before the Administrator
in 1897. This instance iis..rejected by the Iower Gourt
as the evidence 1s IlnS&tISf‘lCtOIy I agree. that 1t 15

( 5

' ofnovalue ~ SN ?«; :

A

Instance No. 11 Ha]1 Beg Mahomed Ha;u J1wa st

‘ one of the leaders who appeared before -the Adminis- -
. 'trator in 1897 and “declared . for Hindu law He left:
three sons and two daunhtersf and the son of a pr ede-
, ceased son. He had a .shop’ at’ Bombay and his: famﬂy
" lived at Porebunder. - The Bombay. shop was’ sub-.
- sequentl y closed. The sons and the 0frandbon mherlt-
ed the property and the daughters goff’ no. share
- The lower - Court holds th1§ 1netance estabhshed 1n
: thls conclusmn 1 agree
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* Instances Nos.16 and 17 Haji Alli J anu and Haji Joo:

-"‘:sub Janu were brobhers residents of Porebunder, who
“both had property-in Africa also.- T‘helrsons inheritéd

to the exclusion of their daughters. I agree With the '

‘3

‘ lovver Gomt that these 1nstances are estabhshed
‘Instances Nos. 18 and 19 are Hap Umar Hablb d.lld

‘.Ha]1 Sakoor Habib, brothers - of witness Com.. 2. Hap._

‘Dada Habib. + He says that aftef their deaths his

brother’s sons ‘were ]omt -and the females (widows in -

Haji Umar S case) and (daughters in Ha]1 Sakoor’s) got
'no share.” The learned Judge here—and. T think

(rlghtly——accepts the evidence of Ha;u Dada as estabhsh- ,

~ing these instances. -

- Instances Nos. 21, 22 and 23 are the fathel patérnal
g1 and-father and maternal grand-father of Haji Kassum
Ahmed Com. witness 1. OWJng to his distrust of this

1W1tness the leamed J udge rejects the instances. There _

was however no éross-examination. . M01eover Haji
‘Kassum was a man of some property since he attached

~ the property of the plaintiff’s husband for a debt of -
. Rs. 6,000 (see the judgment, Exhibit 29). I doubt if

.there is sufficiéent veason. for rejecting. these instances.

"This is a convenient place to _consider whether Haji~

Kassum should be-considered as a falsé Wltness unless

~corroborated. . He is 4s a matter "of fact corrobora.ted;

as regards all £he - instances "he” ‘speaks 0. ‘except in=
stanceg Nos. 21, 22and 23 in- his own famlly The charge
against him is- thd,t heis a bought witness and . told a
" falsexstory to ¢onceal the. fact. - He "was the- person

employed by the first defendant to collect ev1dence .as.
to custom at Porebunder and not unnaturally recelved :
‘ remuneratmn for his™ labouls Equally naturally hav.
ing regard.to the mvetera.te plactlce of such witnesses
in India he- Was unwﬂhng ‘to “tell the truth as to his
remuneratlon‘ i He appeals “to have W01ked hard: for-.

" 1918
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because he .bteld a false stofy‘ as to his remuneration he
“isin other respects a false witness. I would accept
these instances. -

. Instimce No. 25 Haji Abba Hassum- is a very well-
established case of a partition in 1890 (see Exhibit 3 A)

of the property in Porebunder and ‘Africa of 1—111]‘1 Abba.
~according to Hindu law. The sons d1v1ded the pro-
perty in equal shales providing for théir - mothel but ~.
,their sisters got no share.” The lower Court W1t11 good )
reason holds thls estabhshed ' '

Instance No 26 1s Ha]l Adam, Sale Mahomed Who, .
dled about 1864 leaving Rs. 5,000 to 7,000. His son
says.that after he and his brother hgd made ‘money. in -
Afrlca. about ten: years later they gave Rs. 700 or 800 -
‘each. to their -sisters. “As this would be about - the
amount of the daughter’s share under Mahomedan law,”
I agree with the learned J udge that the 1nstance is too ‘
. doubtful to-be relied on. R :

Instance No.-82 Ha31 “Dada i one in Wlilch ﬁve sons
gotthe property which consisted of a house and a few

- thousand ripees in Porebunder to the exclusion of the -

daughters. The learned Judge has, I thmk, nghtlyf"
held this instance established.. . -

s Tnstance No 36 Ha]1 Ayub Hassum -i8 accepted by; ‘
the lower Oourt on very cleal evidence.

‘. Instance No. 37 Valh Mahomed Khamlssa ,‘ .

The brothet of the 1nstance deposes to 11t1gataon in -
. the Supreme Court at Pretoria in whmh e held. a .
Power of Attorney for Valli Mahomed’b adult sons:
~who contested the right of their sister to shale The
Wltness says the Court decided against the sister but .
the décree -is not produced., The proof is thelefme\,j
.defective. On ‘this ground it must be re]ected as 1t"'
was 1e3ected by the lower Court. - .~ 77l
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“Instances Nos. 38 and 33 are accepted by the learned 1918-’- o
< Judge while instance No. 40 is rejected. The learned .-
- Judge regectb 40 as itis deposed to only by Com. witness. MAnouEp

‘Hair Asy -
‘19 who would not_admit having joined in Valumg the « o -

~ estate of Sale Mahomed in Bombay for the purpose of * BuaTUBAL
_assessing the widow’s_one- elghth ehale I, doubt if’
: - this is a good glound for ‘rejecting the Wltness ewdenee
~as regards his own family par tlcula,lly as he Wa.s not_
© cross- examlned as to this part of his ev1dence The
- ev1dence as to each is that the daughters got no share i
- In none of them is the property which the, sons goi:
. indicated. It seems to mes that either .all should be
- rejected on the ground that there is not sufficient’
“evidence of the property or all should be accepted. If
accepted the number - of ‘thé: defendant’s instances is
_increased; if rejected the case for the apphcatmn of.
" Mahomedan law is in no way strencrthened

I think all should bé"re]ected as thé exmtence of p10-
~ per ty is not clearly estabhshed N :

. InetancesNos 44 and 45 are also mstances of excluswn
- of daughters. The learned Judge, I thlnk 11"l1t1y
accepts them as eetabhshed S

. I'now come to th(, ev1dence in support of the plalnt-
. ﬁ“s cause. . i .- A ‘
O Plaintiffs ~instance No. 1. Eblahim “Noor Maho- '
.med Daina”was a case of an arbitration- in Bombay
in which the witness says a widow and daughtels
claimed according to, Mahomedan, while the - -80n8
. -claimed according to Hmdu law. - He cannot say if the
widow got nothing by the-award, the married daughter
certainly got mnothing.. The VVltnebS me1e1y speaks -
ffrom his recollection as a clerk to "whom the award *
: was dictated. This 1nstance must be rejected.

_ Plaintiff’s vmnesses 2,3A and 5 W111 be lefelred
to later. '
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Plamtlff’s 1nstanee No 3y Mahomed J umma Ohaya

J oostb H’i]l Valli spewkmg from healsay says the
indtance who was once his servant died 1eav111g female’
1elab10ns only and his property at Ranavav was distri-
buted according to Mahomedan law. The other witness -
Hajl Moosa Ha;u Oosman tells an entnely dliferent

.story and says there were sons of the deceased Who .
tladed and died in Bombay and left property in Bom-

bay. He says. the ’ /sons eeparated from their father -
inhis life-time and does not know 1f he left any pro- "
perty in Po1ebunder

: aIt is clearly @ Bombay case but.not so clezuly a ease .

in which Mahomedan law was apphed and 1is of no*

a,lue as ‘evidence of the custom followed. in Pore-.r‘
bunder. Itis re]ected by the lower Gourt

Plaintiff’s mstance No. 4 Mahomed Joosub Patel is
»5p0ken to by. a witness who h'ts .o personal Lnowledge.
of it. - Aecordmg« tohis aCcount there was no son to

* compete with the dmghters It is nghtly rejected by

‘f,he lower Comt [
Phlntlﬂf’s instance No 6 Sulleman Ha]1 Adam
Th1s isa Bombay case and therefore rlghtly re]ecbed -

" The s same must be S'ud of phmtlﬁ’s instance No. 7 
Ayoob Noor ‘Mahomed and No. 8 HcL]l Ahmed Pu'

Mahomed

Pldlnﬂﬂf,b mbtance No 10 Hasham - Ha]1 Hdssum is
" the "case of one who was described in his - widow’s
apphcatlon in 1904 for Letters of Administration U2 as

of Bombay Pwo years after the grant of Letters " the

. Bombay estate was divided aecmdmg to Mahomedan'.
law between the widow and the Loirs of the son and -
“daughtér who su1v1ved their father. .The. document.‘

3
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" Porebunder which were not-included in the settlement, - 1918. -
but the witness Haji Kassum Ahmed said he&iﬁ"ts aboutto. T
‘distribute the sale. procéeds of these houses according 11;1:;:0;2;1;
to Mahomedan law. ' The deceased is sald ‘to have, Km-funu
V1s1ted Porebunder from time to time, till his demth

-There is therefore  a similarity between the c1rcum—$

‘stances of the deceased and Haji Abu though there i 1s

no clear ev1dence that Hassam intended to retire to
Porebundeér. No objection ' was raised to the: ‘estate

being treated as that of a Bombay Memon governed by
‘Mahomedan law. It was' indeed to the interest of the -
deceased’s ‘male coll‘ttemls that _rt shouldp be . so

treated. ’ Lo ’

Plamtlff’ 1nstance No 11 Mahomed Adam is one of
Memons who came - orlglnally"“from Bhavnftgar settling
_permaner tly in Bomb‘ry and having no property in-
Bhwn‘rgal s It is, therefore, of no. ass1stance ~

- Plaintiff’s \instances: Nos 19,14, 15,17, 18 ]9*and 21
_are all cases of Bombay Memonswwho had no property
eleewhele

© Plaintiff’s instance No. 20 is one of a ‘Memon eettled %
" in Madura. ~ The only Witness is not very clear -in hig
’xccount of what happened. to the estate of the deceased
‘which was entirely in the Madras P.reeldency It i is of

no value for erther side: e i

o Pldmtlﬂ’s instance ’\To 13 was a case ‘of two Memon
brothers from Kutiana who settled in ‘Bombay #nd
acquired a small property there. On their deaths the -
widow of one bought-out the widow-of the other (see
-Exhibit A 16), and the sister got nothing." The same

result would have followed under'Hindu.- law _“‘-.

There are t hree instances deposed to for the plamtlﬁ :
Whlch the leamed Judge has considered were estabhshed
as bemg cases of Mahomedan uuccessmn mmongsb Ha,la.l
Memons dormmled in Porebunder
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Codes (1). Saleh Mahomed Haji Vali.

:gM‘AHOMED"' He came tQ,Bombay from Ranavav in Pmebunder

Han Asv - State. with. hm father and brothers thuty—ﬁve years -
1{,,,:.),};“[, : ‘ag .He seems to have carried on business in Bombay
o .and South Africa and died at Ranavav in November
1910 leaving pmperhes in Porebunder, Ranavav, Bom- -
bay and South Africa, He left him surviving a widow "
Zulexkabn a daughter, three brothers, Abdulla, Karim
and Yusuf. and three sisters. HIS estat\e remmned in-
"the possession of Karim. Until 1915, the WldOW was
maintained by Yusuf In-that, year - one Jusub - ‘Tyab,
witness Com. - ‘A for the - plamtrﬂf wrote ‘a letter to .
» Yusuf Haji Vali.” According to the writer as no main-
-tenance had been 1eee1ved for three or four months he
asked Yusuf not to stop the mamtenance Yusuf asked
~him to come to Bombay He went and a.sked Yusuf
to pay up, the mamtenange account.. Yu.suf said ‘he
was unwﬂhng to payit any longel and Wanted to settle.
On-“the - otirel ‘hand Yusuf says that Joosub Tyab.
asked. by letter for Zu1e1kabm s share -according "to .
F Mahomedan law. However that may be, Saleh Maho-
med’s estate . was valued by five. pGLSOIlS and .Yusuf
_purchased the widow’s share for Rs: 5,567-4-11, ‘which
she received partly by retaining. ornaments belongmg .
to the estate and partly in cash. - See Exhibit O, Whl(_‘.h"
was 1gned by Yusuf Tyab as her constituted - attomey"
on the 5th July 1915. Prior to that, on the 12th June o
“1912, the thred brothers and three smter% of - Salehf
Mahomed had executed at Ranhvav a curious docuuent- -
(Exhibit Q). whereby they declared that they -Telin-- .
quished their sharesin the estate of t} 1e deceased accord-
sing o Mahomedan law on condition that their shares '
should be»used for any chamtable or rehgmm puipose -
or purposes which ' Abdulla. mlght select, provided the -
money was spent in India. The estate seems. to be still B
in the hands of Karim .and nothing was done to give



, effect to Exh1b1t Q except that, if Yusuf is 0 be believ-
ed,a payment of Rs. 200 has - been made.i m charity. Tt -
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" geems to me that whether Saleh Mmhoml-‘:d may- be sa1d,'
. to have rétained his P01ebunde1 domicile or not his

).

_ ‘estate came into- the hand® of his brothers who Jhad
become Bombay Memons'and were ther ef01e permefxtedt;
“with the ideas of Bombay Memons. '

(2) Sulleman Hassan Kah

' He dled about 1900 1ew1ng a W1dow a fal;hel a s1ste1

',anda maternal uncle. .. Yusuf Ha;u Vali, a’nephew ‘of

- the widow, said that Sulleman had a business in Bom-.
v'bay but kept ap his connectlon with Ranavav. The

'»WldOW got a share accordmg to .Mahomedan law. ‘Her:

‘fconstltuted attorney, Tar Mahomed Abba Shenff sign-~
- ed BExhibit- ‘A 17, together .with the father of Sulleman
- and the matcrnal grand—f‘tthel who was stated to. be

“the executor of Sulleman’s will. .:That” dﬁcumentafwm
“a release in favour of the partnels of the. decea d of
- his'share in the bu%meqs for Rs. % 205-2-6. Out ogthls

sum the father got Rs. 1,600 and the. W1d0W Rs.. 800.

Though Yusut. says the: deceased Ieft plopelty at

Ranavav this is contradicted by Tar Mahomed It may

~be taken therefore that Sulleman carried on .business
" in Bombay in partnership. His share in thatbusiness

was the only proper ty left by him. He seems t&have
left a will which has not been produted, but; his’ ‘exe-
cutor was a party to Exhibit A 17 and must’ have taken
a part in the distribution of the money received from
the partners of the deceased. How that money wag
distributed is by o’ means clear.: If the father got

" Rs."1,600 and the widow Rs. 800 that would not be a
- distribution according to Mahomedan law. In any:

event thedistribution took place in Bombay and it is

- not certain that Sulleman remained a Borebunder man®
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(3) Oosman Hamld

Thls 1nstance is deposed to by Ha]1 Kass,um Hapv
Ahmed Wbo said : “ Oosman Hamid was-a Porebunder
man and cameg to. Bombay sfor a short time. He left

“immoveable property at Porebunder. * He: dled in 1887-
leaving. a widow - Yemnqbfu two sons, ~Kassum and
, Hasham and a danghter ‘Safoorabai. Oosmans estate
- fas .administered privately by his heub A release
© was passed in favour of my son-in-law Hashgm by his
“other heirs, It is dated 24th December 1889. Oosn.an.
~dealt in. Porebunder ‘stoneand so far as I know

excluswely He sent stone “from Porebunder for: sale

in Bombay HIS place of busmess was'in Porebunder

The 1elease (Exhlblt U), on Wh1ch 80 much 1e11ftme’,
has been placed by the plaintiff, puts a very . different’
aspect on this stery..” In the’ first place it °1e01tes that”
Oosman Hamld died in - 1877 The w1tness who gave

* his age as forty—mne could only then have been ‘a boy

of ten. It further 1e(31tes that Oosman left moveable

- and 1mm0veable property in Bombay and at - Pore-
~ bunder ; that on his death Kassum took charge of it as
- eldest male member of the family and contmued to

carry on the business of tailoring for and on: behal_f of

~ the parties interested thercin until he died in '18‘886

and that Lettels of Administration to the estate’ of.

'Kassum were granted, to his brother Hasham.. There-
fore'it is cleax that sometime bef01e 1877 Oosman came .

to Bombay and started a tfulonng busmess He may
before that have had a stone business in Pmebunder '
but if he had theaw1tness could scarcely have had. any :

~ personal knowledge of it. - He could have. known

nothing more about Oosman Hamid beyond what’ he

~heard owing to his daughter having mairied- Hasham

The release then recites that Yemnabai and” Safoorabai

. and another Yemnabai, the widow of Kassum, had
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agreed to receivé certain sums fixed .and: ascertained

as their shares in- full satisfaction of their claim and -

~demand in’the property mentioned in the schedule :

as the heirs of QOosman Hamid and Kassum Oosman

“and in consideration of thé said sums the said: partnes i

released Hasham' from all claims against the tallorlng
busmess and the property mentioned in the schedule, -
which included two-houses at. Po1ebunderwva1ued at :
Rs. 3,000.- Now the witness was a Bombay ®\emon
and even if Oosman died a Porebundel Memon, which
is“not -certain, his sons became Bombay - Memons. *
Ex]ublt U was drawn up and executed in- Bombay as a
release to.the administritor.under letters granted in
Bombay to the estate of Kassum. - It is true that .there
“weré two houses at Porebundel belonging to that estate,
but- there is nothing unusual it Bombay Memons ‘own-’
‘ing property in Kathldwar It is difficult; therefore,
to seerhow ‘this can'be considered as aff instance of" the
estate of a Porebunder Memon being dw1ded accordlng
-to Mahomedan law. - Oosman’s estate was never : really
- administered ; it was only after the death of Kassum =
that the family. property with its accretions since the
dea‘bh of Oosman was” d1v1ded by Hasham, a Bombay
Memon . -

"Ona consideration of all the cases above mentmned
' the evidence seems to'me to be all one way. Twenty-
five cases are proved Whlch indicate. that Hmdu law
was applied and not Mahomedan law, and therg’is no
“clear case of the applicabiofl of Mahorqedan law among
- Memons settled at Porebunder.. . 1t'is natural that there
should be frequent proof of- such cases occurrmg in
recent years and but few witnesses ds - to cases more
" than twenty years old but there is. ev1dence of a case
-dating from 1884,

- The suggestion of the leamed J udge that the bulk of
the cases took place after 1897 perhaps in consequence

1918
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of the actlon of the Teaders in _that year does not”
explain that action and does not explain away the fact’
- that in a suit of 1892 in which final judgment was

given in 1896 ‘the leaders of both branches. of ' the’

" Memon Communityjin‘]?ofebunder ‘gave evidence thaf .

sons excluded daughters (see Exhibit ®8j. The- learned:

* Judge trying that case remarked that from 15 instances
.given by the witnesses.it seemed: iclear that the Memons .
“of Porgbunder’ dld not follow the Mahomedan law of

successmn :

In thls state of the ev1dence we are, I thmk ]us’u-

" fied in holding that the cond]tlons of a valid customi

have been established. The custom .is _certain in"its.

- operation excluding daughtels in favour of sons. It i8

1nva11able inasmuch as o case of variation in P01e-'_

_bunder has -been proved Tt is ancient because it is
‘the ‘custom which must cer tainly have plevalled inthe
- .community bef01e the conversion to Islam, for Maho—

medans do not discard when'once adopted, though they

~do not always on’ conversion adopt the rule of the‘

Koran 1elat1ng to successmn

. The suit as ﬁled 1eldtes to p10pe1 ty in Bombay alone -
and the deceased Haji Abu died in Bombay intestate.
But he was a Porebunder man. Neither circumstance

. implies-severance from Porebunder. The ‘evidence is

strong that the deceased had retired® to Porebunder, :

- where he had a house, with the intention of ending his-

days there and he only came to Bombay to consult a -

‘doctor during his last illness. Since, then, thele Was no

severance ‘from Porebunder the customary law of

P01ebunde1 Memons ‘must govern the dlstubutlon of .
.. the estate

* We donot th1nk it is open to us in our v1ew of the"'

':. evidence to’ follow the course taken by the lower Court
“and hold that' the defendant has not made out the

-
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custom alleged Nor can We hold that custom has
“’estabhshed a lex loci: peculiar to Bombay propelty,
namely, -the Mahometflan law, and another “lex -loci

peculiar to Porebunder ploperty,‘namely, the Hindu

law. .There is no prineiple recognised by the law
'admmlsteled in this country upon which a- Hindu’s -or
’Mahomed‘m s possessions may be distributed partly by
one law and partly by another accmdmg to. thelocality

of the possessions. They must all fall usider either the

law of the religion or the customary law of the com-
munity. There is no lex loci for the purpose of distri- .
bution. If it were puss1b1e on the evidence to infer -

an’ elec’mon by the .deceased—a severance of his
connecmon with the Hindu Kathiawar environment
and a permanent settling in Bombay +where non-’

Cutchi Memons: have long -adoptéd thé Mahomedan'
law for distribution, the analogy of the law of do--

‘micilé could be applied. as in the sMombassa tase
of Abdurahzm Hayji Ismail Mu‘hu V. Halzmaba@“)
It would not be the law of domicile, for permanent
residence in Bombay does not necessarily import the

Mahomedan law of succession for one whose ancestors -
.were converted from’ Hinduism. _Severance from the .

domicile of origin and permanent residence in Bombay °
would, in the case of persons falling within the pur-
view of the Indian “Succession’ Act, effect change of
‘domicile and with it a change of law, e.g., from French -
to Anglo-Indian or Portuguese to- Anglo-Indian but
-it would not change the 1aw of successmn f01 Hlndus
or Mahomedans. - '~ - . : o

- Therefore since we are of opinion that the decea.sed
died as he was born a Porebunder Memon, we must
hold that according to the. custom established Ly the -
,ev1dence his son succeeds to all hls property, his
;dauﬂhters are niob entitled to share 1n his estate and

W (1915)L.R 431-A. 35,
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his W1d0W is ent1tled only to malntenance We set

" aside the decree’ of the lower Oourt and dismiss the

suit. The plamtlff must pay the costs of the ﬁrst

' defendant throughout

The order as to costs is that the 1)1a1nt1ff mausé pay
the costs of sthe fifst defendant throughout, including.
costs reserved, except that the defendant No. 1 must,
pay hig own and the plaintiff’s costs mentioned in the
supplementary 3udgment as to costs of the 18th Decem-<

“ber i in. the Ooult below

Respondent ‘\To 4 to have her costs out of the estate )

‘'The decree as to first defendant paymg the costs of

: the second defendant stands

Costs of- respondents Nos 2 and 3 to be borne by
the1r gua1d1an ad litem, the pla1nt1ff’s husband '

TN

-The Receiver to “hand over possessmn “to the first
defendant of all the p1ope1 ty in his charge R

* The costs of the ﬁrst defendant W111 1nclude the costs

occaswned by the appomtment of the Recelver

MACLEOD J. —One Ha31 Abu Ha]l Hablb a Halal'_

* Memon, died intestate at Bombay on or about the 1st .

December 1914, leaving a son Mahomed;sa widow
_ Bibibai and two daughters, Khatubai and Ayshabal,.‘

as his heirs according’ to Mahomedan law.:- AyshabaL
died after her father leaving as her heirs her husband,

 Mahomed Haji Sakoor, and. a daughter, Hawabai..

Khatubai marrled one Abu Haji Sulleiman.. On the .

- 3rd September 1915 she wrote through her solicitors to-
her brother Mahomed: stating that their father left:
" considerable property-in Bombay, moveable and im-
‘moveable, and calhng upon him to 1ender an account .

~ and hand over to her her share in the estate left by . the
' deceased '
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On the 7th September Mahomed 8 so]101tors rephed
that as the partles came from Porebunder,. aocmdmg to
© the law apphoable to them a married daughter was* not -

- entitled to any share in the estate of her. deceased

father

~-On the, 17t11 September they wrote further that the
paltles were governed by the rule of Hindu law..
Thereupon Khatubai filed this suit agamst her. brother

- Mahomed, her mother Bibibai, and the heirs of Aysha-

ba1 praying mz‘er alio’that the plaintiff was one of the

heirs of her. father Haji'Abu and as ‘such entltled to a’ /

7[32 share in the estate left by him,

" SThe first defendant 1n his written statement con- -
tended that the parties were governed by the Hindu i

law of inheritance and succession on the ground that .
such Hindu _law ‘vv_a‘s'jretained'-by Halai "Memons' of*.
"Porebunder and Kathiawar generally when they were

,ouglnally converted to Mahomedanism or that such

law was theirs by cusbom which had been follovved by
them from time 1mm§‘mona1 ‘that thongh the deceased
had come to Bombay.and carried on-business there for-
many years he continued to be a Porebundeér man and.
~his family had always been governed by the custom of
inheritance ‘and succession which. plevalled at Pore-*
“.bunder anongst Halai Memons, lastly that the custom -
" sof Halai Memons in Kathiawar that they were governed
by the Hindun law of inheritance’ and succession had
been frequently ]ud1e1a11y -deter mined_ in the Courts
_of Kathiawar. The widow Bibibai supported the first
defendant, while the third and fourth: defendantq ‘were
) content to abide by the decision of the Court.

~ The suit came orn for hearinge before Marten J. and
- after a very Iengthy_ trial the learned Judge decided that

~ the deceased Haji Abu belohged at all material times."
" to a family of Halai Memons who were settled in Pore-

~ bunder, that Halai Menons so settled in Porebunder .

© 1918 -
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drd not as 1egards mherltance and sur,cessmn retam"
Hindu law at the time of thelr convei‘smn to Islam nor‘
~ had‘they by immemorial custom adopted Hmdu lan
and that the deceased ab the date of his death ‘was
-gover ned by Mahomedan Taw’ as regards ‘the mhemtance-

"~ and succession to hls plopertres moveable and 1mmove—‘i

‘able in. Bombay and outside Bombay That therefme ,
the pla1nt1ff was entitled to 1 7 /32nd share in hls estate

" From that demsmn the ﬁrst defendant has appealed -
The origin of the Halai Memons is by no. means: clear,
~ The word Memon’ is derived from the word Muamln '
ie., peliever, and has been applied to a partlcular class’
of converts from Hinduaism to Islam, -The ¢ Bomba'y,,
" Gazetteer ”, states that the Memons‘in Kathlawar ‘were

. of two divisions : Cutchi Memons, who were supposed

to be the descendants of converted Lohanas and tohave

. come originally from 8ind, and' Halai Memons, ‘the:
" descendants of ¢converted Kachhias. - Kachhias are hus-.

bandmen and it is not clear whether it was ihtended
" to be implied that the Halai Meffions: were -converted
1nhab1tants .of Kathiawar or were immigrants from.

“'some. other country” after conversion. . It certainly

, appears from the evidence of several of the Porebunder
* witnesses in this case that the ‘tradition is that. the
Halai Memons came over to Kathiawar from*Cutch and
were called Halai Memons as distinguished from CutchL

" Memons, from Halar, the name of the Prant in Wh1015

they settled. They do not mtermamy with the Cutchi”
~ Memons and this- points to -their . having belonged
ougrnally to a drf,ferent Hindu .caste though 1n Pore-
pbunder the tracdition appears to be that they - Were also
Tohanas. If then they were husbandmen in Smd they
would natnrally have plefened to pass through Cutch

- and settle in Halar which “was more adapted to agrl-.
. culture. Ttis also more p1obable that they were ‘con-

verted at or about the same tlme ‘Ls the Lohanaq 1n
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Slnd rather 1! nn tha‘b there. was a conversion of the_
mdlgenous ponulatlon,ﬁm Hala1 “From Halar’ the -

“Holais - spread over Kathiawar and whatever their

orlgmal Jecu patmn may have been it seems that,they -
are- now mostly occupw@ m “trade. . Thus they came Kﬂm’w
to Bombay In the - Ko;ahs and Memons’ case®
. the defendant, & Ctitchi. Memon <hid- that the Halals-'
came to Bombay oné"hufidred and fifty years ago, but,

‘however that-may be; it is now undisputel that’

Halal Meinons who have settled in Bombay and are

called Bombay Memons ce{nﬂder themselves governed.
- by the Mahomedzm law of inheritance and succession

and no attemph has ever been made, as far as. I know,
,to establish that they are governed by the Hindu law.

But as regards the Cutchi Memons, ever since Sir-

Erbkme Perry’s demsmn, ‘Which has been followed in
numerous cases in this Court, it” hag  been taken as
settled that they retained after their conversion the

Hlndu law of inheritance and succession.. Their Lord-

“ships of the Privy,Couneil ‘have put, the ‘question

beyond dlspute by threir remarks. in Abdurahzm Haji :

Ismaﬂ Mithu v. Halzmabazm : ¢

It . then the Halai Memons orwmally 1mmwratedl‘

1nto Cuteh and decided instead of settling down there

" with the Lohana Memons to pass on to a ‘country more

suited to mmcaltumsts,.and if it be  taken for granted

“that the Lohana Memons retained their Hindn law of

“inheritance and suceession thene is nothuw iiprobable
m the Kachhia Memons havmg done likewise.

"The first question to be decided is whether Ha]l Abuw
at the time of his death was a Porebunderor a Bombay .
Memon for, if hu ivas a Bombay Halai Memon, the_

questlon ‘what law governs ,Halais in Porebunder

becomes immaterial. Haji Abu was born in Porcbunder
“ofa Porebunder family. HIS father had a cutlery shop .

W (1847) Perry's O. C. uo. -~ - @ (1915) L. R. 43 L. A. 3’* '
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'1918:  “there.. Haji Abu himself went to Durban for ﬁve years
~———— and a few months. After his return to Porebunder his
(JAHOMED - father died. - Thereafter he-continued his father’s busi- °
_ v mess for a short time when hé sold it-and came o Bom-~-
.',K-?ATUBM' bay at the age of, twenty—ﬁve or twenty-S1x . For two‘;
or three years he Was in service and then opened ashop
in part;nelshlp withtwo others - That must have been
-about 1882 A.D. Until 1899, ‘when Haji Abu’ spent
‘over Rs. 20,000 on a house at Por ebunder it does not
appear that he ha,d any family residence there *f- his
“own. No doubt he often used to visit: ‘“Porebunder
marriages and ‘other ceremonies would, be pelfor.medy_
there, and the women of the family would go there f(‘)r-"
 their confinements, but that might very well be'the
- custom with many Memons who considered themselves -
~ as settled in Bombay, and if Haji Abu had died bef01e
1899 there would have been considerable difficulty i in,
estabhsh],ng that he was anything else than a Bombay
Memon, nor is it likely that any such attempt would-
" have been madé. But whether befors-1899 he considerd
himself a Porebunder or a Bombay Memon, there .is-a
considerable body of evidence as regards what happened
after 1899 to show that he retained, or reverted to if he
had ever lost, his Porebunder environment. ~ He spent
what must be treated as a fairly larg ge sum .in building
- a house there, he lived thérea conmdemble part of the.,
year and was a leader’ of the' Jamat. In 1910 the rents
of the 4th and 5th floors of his Bombay house, where .
he used to reside, were debited in the books to his son,.
and this undisputed fact certainly supports the first
defendant’ § story that his father daid to him then ' “Do
-Whatever business you want to, I want to go tomy native
. country,>and again, “Iam now going to Porebunder, :If’
I die there bury me near the graves of my mother and :
‘my father’s mother,” and that thereafter his father only
came to Bombay at his son’s request when business was °
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'\pressmg There is a’leo the. ev1denee that the deceased

j‘Was anxmus that lnshdanghtels should marry Pore-

~bunder men- .J,(md refused two offers from. Bombay

Memons?fer Ayshabai’s second marriage, accepting .
- finally a Porebunder many #The witness, Bx.' Com. 21, -
. deposed that he had had a talk: Wlth the deceased abott
these offers When deceased told him that he “belonged. -
to Porebunde1 ‘and liked Porebunder customs of 111her1- ‘

tance: 4nd therefore dlsapploved forming connections

Wlth"BOlnb{Ly men, as there was a difference of customsf'-

~in Bombay::*The witness does not seem to have been

«

“-.cross-examined, about this statement and the probability "
of its truth is supported by undisputed facts. Then the |

‘deceased was taken ill at Porebunder and only came to
. Bombay because his son wrote to him that he Would

get bettel medical advice in Bombay.:

» Sueh bemg the evidence it would, in Ihy -opinion, be

1mpoSs1b1e to 'say that Haji Abu had so completely‘
) detached himself from his Porebunder env1ronment asto
“'become a Bombay*Memon. It is not, strictly speaking,

a question of domicile, since a Hindu or Mahomedan

-who renounces his domicile of origin does not thereby
. subject himself to the law of his domlcde of choice. .

And in this connection it may be noted that it may be

. inferred from ‘the Privy Council judgment  in the-
. Mombassa case above re'felred\to that their Lordships

would consider the case- of a. Memon 1111g1at1ng from
Cutch to some other part of India as different from
that of a Memon settling in another country outside
India, much stronger evidence being required in the

-former cade to establish a change of personal laW.

As Haji Abu died a Porebunder man, his ' estate in

' Bombay must be dlstmbuted according to 'thé personal
* law which governs s Porebunder Halai Memons, If he had

been a Cutchi Memon it would have been at once pre-
sumed that this was Hmdu law and the onus of proving

+ 1918,
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“1918.  the-contrary would lie on the plaintiff. I do not see -
S my%elf why a presumption which has been so easlly
'-Igjff Ane  arrived at ‘with’ regard to Cutchi Memons ‘n Cutch 1
. should not aiso be applied to Halai Memons in Pore--
KmaTonAL o onder. It is true that Porebunder is a fow- miles out- -
“side the limits of the Halar Prant but that does not, in
‘my oplmdn affect the issue. However, the burden “of * .
_proof has been thrown on the first defendant and he has
gought to prove his case: (1) by showmg that the decisions
- of the Porebunder Courts establish- that Halai Memons
- in Porebunder are governed by the Hmdu law’ -
matters of inheritance and succession,(2) by provmg g
that there is a custom amorig Halai Memons of Pore-..
bund.e:: thah in matters of mherltance and suecession
Hindu law. 1‘s applicable. ... .~ - - " bt

As regards the first point we have to ‘find Whether
there is any law in Porebunder (which for the purpose "-
of this case may be considered as a foreign country)

. governing the succession' to estates of Halai Memons
© and, if there is, what that law is.

This is'a question of fact and must be proved l')yj evvif-"f ,
dence. There isno statute law but it is'arguedv}by "th'e__' :
firstdefendant that the evidence of experts based on their -
opinion, and the decisions of the Porebunder Coiu’fs; f

‘prove what the law is. If the Porebunder Courts have -
decided that a partlcula,r ‘custom exists, then there 'ig a
rule of decision and with all due respect to the ‘learned
J udge it is not open to us to question Whether the Pore- ’
" bunder Courts were right or wrong, for then our
conclusion would be not-what the law of Pmebunder is.
‘but-what we think it ought to be.” I should have been,
-content myself to decide the point on the evidence given
by: Varajlal Ranchhodji, a pleader Who has been practls-f
ing in the Porebunder Courts for seventeen years. © He
was a witness for the plaintiff and was called to contra-
" dict evidence given by the witness, Ex.” Com. .2,

o
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regaldmg the d1str1but10n of the property of one' ~

Tbrahim Nar Mahomed. In cross- exammatwn he sald

“Tn Powbgnder there is a conflict of decisions but’ the y

"latesb is that Hindu law governs Halai Memons." That

-is'the decision of the final Court of Appeal ‘thére—the

Huzur .Court”. ~The only expert called by the first

defendant was Narbheshankar# Jivanram who wasin' -

~ the judicial service in the Porebunder State from 1891

until he retired in 1913. He said that in three suits.
‘ declded by him in 1896, the custom that the Hindu law '

of inheritande: ‘m,d siccession applied to the Memons of:

Porebunder was held proved. After those decisions until

‘heretired it was taken for granted by all the Courts of

) Pmebunder that the Memons of Porebundel Wele '

'govemed by the Hindu law of inheritance.and succes-
sion. .. That statement was not entirely accurate asin :a

~case decided in 1900 by the Sar Nyayadhish it was held -

‘that Mahomedan law applied.” The decisions,. of¥ the
Porebunder Courts are nptvr'eported ‘but a large number

of judgments on this question have been put in as .
Exhibits. In Appeal No. 8 of 1908-1909, decided by the -
' Huzur Courtin August 1939 (Exhibit 10A), the main .
| question in dispute was the validity of the will of 4

* Porebunder Memon who died leawing proper ty in Mozam—

bique and Porebunder. It was conceded -in argument.

and found by the Court that the Porebunder Memons
followed Hindu law as regalds inheritance and. succes-
‘sion. This decision was followed by the Huzur Court
in Civil Appeal No. 16 of 1911-1912 which was an appeal
in the proceedings for the execution of the decree

obtained by one Zulekhabai in Appeal No. 8 of 1908-09. .
The ]gdgment (Exhibit 10 H), glven in March 1912"
contains the following passage: “ So in the matter
‘of inheritance Mahomedan law does not apply but |

Hindu law applies to -these Memons. This fact can
be taken to be undlsputed and even proved so far as

~

1918.

ManoueD
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thls case is concerned ” Exhibits IOB 10C, A15 are
all ]udgments 0‘1ven in 1915 by the lower Courts in "

which it’ was" taken for glanted that the H;ndu law of

inheritance and succession apphed to Porebundel .

' Memons

In Civil Spemal Appeal No. 87 o£1915- 1916 the quebtlon '
‘was finally decided “by the Huzur Court as to who was

‘the proper legal representative of Zulekhabal and so

- entitled to execute the decree obtamed by her.. The Court
decided that the parties were governed by the Hmdu :

~law for the purposes of mheutance -and successwn
The correctness of this’ decision has been questloned

by Marten J. -on the ground that the Court took

an erroneous +view of what was demded by the .

Privy Council in the Mombassa case. No. ‘doubt

. the Court cons1dered that the vay Council had decul— .
,ed that the distinction between Cutchi and Halai
Memons had been done away with and that all Memons '
“Were as a general rule governed by Hindu law “save

P

where a local custom to the contrary was proved ‘But -

the Court then proceeded to consider the previous deci-. '
s10ns of the Porebunder Courts, d1sap§rov1ng the deci- .

sions of the Nayadhish in February 1915 and the Sar

Nayadhbish inn October 1900, and approving of the deci-.

gions of the Huzur Court in March 1918. It is not for
‘us -to say that ;f ‘the Coult had ughtly read - the

de01s1on in the Mombassa case as applying to Cutc]n .

Memons only it ought to have decided obhe1w1se than
. it did. It has been contended that as this decision was

'U)IVBII after the death of Haji Abu it should not be taken '
»1nto consideration ; but the decision did not constitute

“a change in the law, it laid down what the. cua;omaly-'
“law had always been: In my opinion, therefore, it has

-~been proved that the law in Porebunder is that Halai -

_ ‘Memons in Porebunder are governed by Hindu law in
- mattersof inheritance and succession and this would be-
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' sufﬁcwnt to demde the casein favour of the ﬁlstdefendant - \1918- _
- But assuming that I am not correct, and that the custom S
_ has not been judicially determined, there is abundant - §§§°X§3,
'ev1dence in“the case that the custom is as contended for < v
" by the first defendant The onusof proofhas been thlown - Kiatonar
" upon him chiefly, it seems, on the ground ‘that Halaur

"~ Memons'in Bombay have always followed . Mahomedan

law. This, however, may have been-due to speclal
; ‘cucumstances after their arrivalin Bombay and I am not
~ prepared to accept the argument that because, Bombay
“-Halais follow Mahomedan law, Porebunder or Kathiwar
Halais must be taken to follow it unless the contlary be
proved. However that may be, it is an argument which -

vshould be.disregarded ‘in dealing with the eviderice,

) That can be divided into . two classes : (1) ev1dence of
. tradltmn @ evidence regardlng the apphcatmn of

) Hindu or Mahomedan law to paltlcular instances.

“ Twenty-six Halal Memonsincluding many Shethias. xvere
" examined on behalf of the first defendant. They s SWore.

-that Porebunder Memons were govemed by Hindu law

-in ‘matters of inheritance and successmn Although the

~ Commission sat at Porebunder for over two months only

‘two witnesses were calléd for the plaintiff. The first,

- Joosab Tyab said he¢ had  heard that Porebunder

- Memons were. govemed by Hlndu law. The second

- Haji Mahomed Hussan, . said . *T? ca‘nnot say in what

manner and according to -what law ‘the. Por ebunder

Halai Memons divide theu property. Biit it ought to

be divided according ' to Mahomedan law.””. The
- plaintiff’s witnesses, who were examined in Bombay,

were all Bombay Memons whose - views .may be con-

- sidered as expressed by the typical answer of Haji

Musa Ha]l Oosman at p. 355 of Paper Book : There is
L a stlong feehng amongst Halai Memons of. Bombay
“that Halai Memons wherever they may be, they ought

to be governed by Mahomedan law.” The ewdence of
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. .,'1‘918.' ~ _the Porebunder ‘witnesses 1egard1ng the tmdltmn is-
m supported by the fact ‘that when the. op1n1on of - the
Him Apy | cOmmunity was invited by the Administrator of P01e- -
.KH.A;‘-U L bunder on the" Government Notification, Exhibit M,
ST in 1897, several. Shethias attended before the Admmls-
trator and told him that the Porebunder Halais dld_ not
;Wlsh to follow. Mahomedan law. -But apart flom that .
- there is no ground whatever for supposing that these’ 'f
Porebunder wmtnesses were saying bomethmg W]uch
- they. did not believe to be true.

. With regard to the ~importance to be attached to
evidence of tradition given by leading men of the com-
,mumty, I may refer to the remarks of their Lordships
of the Puvy Council in-4bdul Hussein Khéag v. Bibi’

' Sona Dero®, Th1s evidence of traditon would be °

. negamved if it could be proved that as. a matter. of fact.
the property of -Porebunder Halais wasg dlstubuted
according to Mahomedan law. e~ 2 BV

The 1nstances which have been brought forward on
_ both sides have been considered in detail by. the 1ea1ned
_ Chief Justice and I entirely figree with the.conclusions -
at which he has arrived. * No instance has been proved -
in which the estate of a Porebunder Halai .‘Memon has’
been distributed in Porebunder according to Mahomed- -
‘an . law, while, consldermg the numbers of the’
communlty, -a large number of instances have ‘been
~ proved in which the distribution has been according to
-Hindu law. - The custom may, therefore, be said to .
‘have been established by evidence. It may also be.
noted that the plaintifl’s husband, who may be saf_ely
_ treated as responsible for this litigation, was. a party
"to.the proceedings in the Porebunder Courts in the
‘matter of the decree obtained by Z ulekhabau ‘and there:
‘it suited him to contend that Hlndu law governed
Porebunder Memons ' S C

) (1917) L. R. 45 1 A. 10. -
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Reference has also been made to numerous declsions . 191’827?‘* .
m ‘the Court of the Agent to the Governor in Kathiawar ————
won” “appeal from ‘the Courts -of States” which do not" Né‘ﬁfﬁ% .
possess final ]uusdlctlon, and- also in “the Gourts of - B
.Tunaghad They are of no value except to" show that.

it has always been taken for granted that Halai Memons'
- in Kathiawar are governed by Hindu law in matters of*
mherltance -and successmn, Whﬂe the “chief question
_in' dispute was whether they were also govelned by the‘
Hmdu law- of part1tlon and the 30mt famlly S

——

KHATUBAI

I agree that the appeal succeeds and the plarntlff,’
sult must be dismissed. *

”Sohertors for appellants Messrs. W’adm, Gandhy
& Co. - o . .
Sohmtors for ﬁrst Lespdndent Messrs Pa,jne & Co.t ‘
* Solicitors: for 1'espondents Nos 2 and 3 Messrs. L@ttle
&00. R o _ v.*,.
Sohcrtors for respondent No. 4 Messrs. Surveyor
& Oo ‘

-Appeal allow’ed.
TG 6Ny,

P

-~

APPE‘LLATE ‘ervin.,.j

‘#i‘.": -

quore Mr Jusgce Shah, on dzﬁ‘erence betwcen My, Justwe Heafon and
L My Justice Pratt. - S, _
VASUDEV VISHNU HASABNIS (ORIGINAL UEFENDANT No 1, JuDG 1915' .
" MENT-DEBTOR), APPELLANT v. .GOPAL PARASHRAM KULKARNI ‘ e
(ASSIGNEE OF ORIGINAL PLANTIFF, DECBEE~HOLDER) RESPONDE\IT” ., Junuary
Indwm Limitation Act (IX of 1908), Articles 181 182—-—Redemptzon qf mort- 27. ;.‘
gage——-Decree Jor redemption—Application for time to pay the mortgage - — _ ’
‘amount into Court and recover possession—Limitation—Delkl: kan Ayu-\ L
o cultzmsts Relzqf Act (XVII of 1879), section 15B. i

2 Second Appeal No, 358 of 1917.°

1nResr
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