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'-:;""necessary The. pomt has not been argued and I - 1é18’.i‘
.express no op1n1on about it. ' —

< . HANMANT
I therefore, agree that the appeal should be dlS— - Kasmixarn

AR
~missed with costs. . S . ‘ Gives
Decree conﬁmned‘* f o ANNALL L
J. G ,B
- APPELLATE OIVIL.
Befom Mr Justwe Skah on dqference between Mr Justzce Heaton )
' v T ond I, Justwe Pratt ST e
":AMBALAL BAPUBHAI GUJARATHI AND 'ANOTHER - (ORIGINAL PLAINTIFFS, ' 1'91'5. .
’ DLCREE HOLDFRS), APPELLANTS v. NARAYAN TATYABA BHOSALE (om- . T
i o - January
" GINAL DEFENDANT, JUDGMENT- DEBTOR), RESPONDENT. : T
.29,

Czwl Procedure COde (At V of 1908), Order XXXIr V Rule 14——Oharge S

;'-bon iminoveadle propert y created by a money-clecree—-Execu!eon proceedings of '

‘the decree—C’harged pro_perty can be sold in execuhon—-Na sepamte suit for .
' '\brmgmg the property to 3ale necessary LT o \ :

A decree for money dlrected the defendant to pay 2 sum of inoney to the
p}amtlifs, and further declared a first charge and a lien on certain immoveable -
k property of the defendant -In execution of the deuee the plamtlifs apphed

tq sell the property charged : : . A

Held by Shah J. ., agrecing wnh Heaton J (Pratt J. dxssentmg), that tho
plaintiffs had the right to bring the property charged- to sale in execution
'proceedmgs ; and that no separate sult for .the sale of the pxoperty was
necessary : o

. FIRST appeal from the decmon of R T Klrt‘me Flrst
- Class Subordinate Judge at Poona. e Ty -

AN

Executmn proceedmgs. . ,

" The decree under e‘ieeumon was obtamed by consent
on the Original Side of the Bombay ngh Court. Tt
_ provuled as follows :— . .

LY This Court by and with such consent doth order that the defendant do
pay o the plaintiffs the.sum' of. Rs. 35,789-6-11 for debt and interest...
and tlus (Lourt w1th thé like consent doth declare that the plamtxffs have & '

Lt "FrrstAppealNo 194of1917.,
L.L.R.8—8 : .
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-must be dismissed.

. .
ﬁlst eharge and a Hen (011 certam 1mmoveabIe property descnbed) to secure
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BERTIE O
— _rep'zyment of the amount of this dectee and interest thereon....:.v ..... wany of .

the partxes hereto is at hbelty to qpp]y to tlns Oourt s there may be'

of the ‘First Class Subordinate J udge at Poona. for

The phmtlffs had the decree tlansferled to the Coult

~execufion ; and applied there for sale of the ploperty '
, chalged in executlon ploceedmgs The learned Judge '

was of oplmon that the plaintiffs were: not competent

they were bound to bung a fresh suit f01 brmgmg the

.'. property to sale » ,
. The plamtlﬁs appealed to the ng‘h Oomt

_ to sell the property in execution proceedlngs but that

 The appeal was heard by Heaton - and- Platt JJ y.

‘ HEATON J. ——My learned brother and T are agreed_"*
" that if ‘under the decree the “ security property ” (as it

" on the 17th December 1918, hut their Lords}ups havmg-
_ differed in opinion, delivered the followmg ]udgments

may be called) can be sold in execution thep-the a,ppea,l

- .must succeed and sale in execution should be. allowed
. If it cannot be sold in execution under this decree then

the ordér of the lower Court is correct and the a,ppeal\:_.

"My opipion is that sale of the “securlty property oan

.‘lawfully take. v)lace in execution proceedings under this -
decree and that no further suit is necessary.. The oase‘v
* to my-mind presents .itself in. this. way : we have ﬁrst :
“to determine the intention of the parties to this consent -

décree. The intention to my mind is plain, to this
’extent that on failure of the debtor to pay the debt the '
“security:” is to be sold. Is it to be sold in- execu-u.

‘-'tlon proceedings or only after- a further suit ?:°On -
“this particular pomt the decree is silent: However ‘

here also I do not’ myself feel doubt as to the intention

-of the partles I beheve they conbemplated the s1mp1e 2
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- cheap and speedy device of a-sale in execution: and Iiot B TIT
~the comphcated expensive and d1lat0ry plocedure of a _"_"_
second suit to be followed later by execution ploceed- - ﬁxﬂﬁ’ﬁl _
1ngs The-decree is a- consent decree, not.a decree .- LR

- drawn uﬁ by or under the superintendence of the Court, - %}i*ﬁg‘ﬁﬁj
and so I should take ‘the word * declare,” to have its B ’
ordlnaly meanlng and 1mpllcatlon rather” than the
techmcal meaning which in certain cases the law hasf
1mpressed on the word. " To a non—legal ‘mind the word

 “declare ” in this decree makes it “clear that the pro-
perty is security for the debt and can be sold for the-

" debt ; it does not, to- the non—legal mind, 1mporb any- -
thmg as_to the processes by which the: sale is to"be - -
made, except possnbly that they would be the ord1na1 y '
legal processes: -~ - '

];cannot myself see that 1t is necessaly to g1ve to
the word “declare” in' this case the very. technical
1mport which it must have if we are to refuse to sell -
the “ security propelty unt11 a further sult has been
brought ' R

+

e -

" The decree, Wthh Was made 1na Bombay High Cou1t
sult is, as I read it, analogous to a mortgage with.-a -
power of salé which allows of a sale without.any suit.
That I believe to be the idea underlylng thls decree,
very famlhar idea in Bombay .

T A we differ on the matter we state the pdmt of law ,
“to be submitted to a third Judge undersection. 98, Civil
"Procedure Code, as follows: what is the coriect con-, N
‘ struction- of the decree ? Does it give the decree- -
~ holder the right to bring the ploperty charged to sale
m executlon proceedmgs 7 ‘

. PRATT, J.:—The - appellants seek executlon of a
decree .of .this Court of the 27th January 1914. - The
‘decree was made in an. account suit and the first part
=directs payment by the defendant-respondent. to the .
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- of the decree is as follows :

. The lowe1 Court rlghtly held that the second part
- of the decree was declaratory merely There can, be no

. doubt that this is so. The decree as to the charge 1s

[VOL XLIII

plalntlffs of a certam sum of money The second part
- “The Court with the like

consent doth- declare that the pla1nt1f‘fs have a first
" charge and a lien on the land, heledltaments and
- premises situate at, & ' -

" The appellants - prayed for execumon by sale of the
' property charged in the decree.

expressed to be:- declaratory and there is no order '

directing the sale of-the property charged.

Mr. Ooyap contends however that plalntlffs have -

these cases were .

(1) (1895) 22 Cal 859,

@ (1905) 28 AIL 58.

‘@) (1895) 22 Cal. 903

. the right to sell the ploperty charged in fulﬁlment of
~their pelsonal remédy under the first’ part of the’ decree ’
~ The lower, Court has denied this, followmg the cases of *
. Aubhoyessury - Dabee v. Gouri Sunkur. Pcmday @,
'kMatangmz Dassee v. Chooneymondy Dassee(’)
. Ban v. Baharz Gir®,.

But

.Ido

,\‘

Hem
As to thig it is. contended that
decidéd under section 99 of - the
“Transfer of Property Act but that Order. XXXIV
Rule -14 is more restrictive.
. section <99 prevented the mortgagee selling the mort-
gaged property under a judgment unconnected with
~the mortgage debt Order XXXIV; Ruleld4, hmlts tlre
_ restriction to a judgment for the mmtgzwe debt.
the case is- ‘within this limited restriction. The decreew
~ creates the charge as well as the debt and the ﬂemee-
holder may not, therefore, sell the property chalged in
_satisfaction bf the debt which is charged upon it.
" not think the fact that the decree was in a money suit-
- and not on a mmtgage makes any. dllference for the -
‘ orlgmal claim is now merged in the decree. -
. ive of section 99 of the Transfer of Propelty Act: and

It is true that - Whlle‘

Irrespect- A
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if'\OldeI' XXXIV Rule 14, the eale of a bare equlty of“
-1edemptlon under a judgment on the covenant was'

v?‘é;never allowed Khmmjmal v. Dawn’”

I should therefore, confirm the decree of nhe lowe1 »

_':;appellate Court and dlem1ss this appeal Wlth costs

meg to the above dn‘Ierence in opmlon the case‘
“was heard by.* Shah J., “uuder the ‘provisions ‘of .
'.___‘seetlon 98 of 'the Clv11 Procedure Code, on t‘he 27th .

. fJ anuary 1919.-

O'oyajee with- S R. Bakhle for’ the appelldnt -——Ther

“decree in question - is a consent demee, it- was- passed
- on an ad]ustment of 1ccounts ‘We say the decree is

:,_jcapable of execution ; it 4s not a mere. declaratory

:’:vf""decree Tt expressly duecte the defendant to pay the
“ amount speclﬁed ‘It also declales “that the decretal

,f»amount is a charge on lceltam ploperty, that is, it is

?.,vrecovemble by -attachment and sale of it. - The decree

empowers us to recover the money flom the defendant .

in the first instance. - It the decrée were to etop here,
- we could execute it and bring the property to' sale :

 see Order XXI, Rules 11 (i), (ii) and 30. . If so,- does-
";;the fact tlnt the decree proceeds fluthel and - decl’tres a

" ,"chfuge on’ certain property prevent that property flom
;. belnrr Ilable to. the ordinary remedy of sale? o

‘ Order XXXIV Rule 14 "cannot apply here because"
; the present is not the case of a mmtgauee who has.

. jobtzuned decree on his mortgage : there is no mortgage
‘prior to ‘the decree, Wluch cleates a chcuge for the
ﬁlst time, = B Co

5

There are some dlfﬁcultles in followmg the ]udgment |

~of. Platt J.. He says the sdle of the bare equity of re-
' demptlon unde1 a Judcment on the covenant was

. never allowed but thele was no covenmt on Whlch the :

“(1) (1904) 32 Cal. 296. .

1918
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: ]udgment was founded It 1is. d1fﬁcu1t fo see hOW.
-Khiarajmal v. Daim®- applies. - The cases of Aubho-

yessury. Dabee V.- Gouri Sunkur. Panday®; Matan-

_gini Dassee V. Chooneymoney Dassee® ‘and - Hem -

Ban v. BLhare, Gir® are velied on; but ‘they are “all -

- cases based on section 99 of the Transfer of Properby. ,
DAt 1882, . o T

[SHAH J —refers to Mahadeo Nam J(m Kulkarm v s

g The analorry of the _ ma1ntemnce declees is: useful '

see Mansa Debi v. Jiwan Lal®;_Vishny Shambhog v.

: Manjammfém- Ashwtosh v Bannerjee ‘V__dec_i’zvzmom,“‘
' Debg/a@) E

Patwardhan Wlth B K Mehmdale er the re-"_
spondent —By consent ‘the parties . here obt‘uned Aa
decree for money. Had the decree:been a simple
money decree the phmtlff could have executed ‘it by .
attaching and selling any property of the. defendant'fﬂ'
‘But the plammff does mot obtain a ‘simple money.
decree : he fortifies his poswlon by obtammga chaxgej
on certain speclﬁed_ property. Thus so far as spe01ﬁed .

' 'properby is concerned the decree becomes. a’ mortgavei'

decree and can only be executed ag'such : although it is

. opén to the decree-holder. to proceed aﬂalnst any other .
property of the defendant in execution of the money-
“decree in the ordinary way : see Au,bho Jessur J Dabee -

V. Gouri . Sunkur- Panday®; Hem Ban. v.: Bzhar
- Gir™ and’ Gobinda Chandra Pal v. Kmlas Chandm'
Pcu‘“) S "

) (190032 Cal. 205, ) (1886)9All.‘33.’.i.'h‘:‘f;if '

@ (1895)22 Cal. 859 at p. 863. . .(D (1884) 9 Bom. 108. "
)] (1895) 22 Cal. 903 at p. 906, . - ®,(1891) 19-Cal, 133,..;‘; _{
© 9 (1905) 28 AlL 58 atp. 59, - - (9(1895) 22 Cal: 859;

. ) (1918) S. A. No. 795 of 1917, demded - 10 (1905) 28 AlLL 58,

by Shah J. on 28th, August 1918 ~(11) .
. (tn. Rep). - e (1917) 45 Cal 530
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The soheme of the Transfer of Property Act is that ’ 1918
‘ 'whexe propelty is made the subject  of a oharge the. ~~
o . AMBALAL -
_-party must always be frlven a reasonable opportumty * Baruvenar.

",of ﬁndmg the money. Lo S
, = NARAYAN

"I contend that Order XXXIV Rule 14, does not apply v TATTADA,
'here but that section 67 of ¢he Trausfer of “Propeity -
Aet apphes in virtae of Order XX?&.IV Rule 15 of tue ’
01v11 Procedure Coda.

O’oz;a:jee, in reply -—The eﬁecb -of the amend ment m
"the Transfer of ‘Property Act by the 01V11 Procedure -
Code: for 1908 is that the amended section 100 of the
:Transfer of Properhy Act becomes a complement of -
' Older XXXIV, Rule 15.  If you want to ascertain Whab
are’ the restrictions on the rights of the mortﬂaﬂee, you
Tave toigo to Rule 15 ) :

C. A. v""

N ,
SHAH J. -—In consequenoe of the dlffelence of opinion
»'Lbetween the learhed Judges who heard this appeal the .
following questlon' thas . been. _referred’ to me under
- sectlon 98 of the Gode of ‘Civil Procedure :— <. . .

Vhat i3 tho cotrect constl uctxon of the decxee ? Does it give the decree- "
ho‘h ler the right to brnw the property charved to sale _in execution proceed- :
_’ 1nors on . . . .

The d_ecree in questlon WQ,S pas:el by conseat on the-
.O_mgmfml Side of .this Court in a suit in which the
plaintiils claimed to recover a certain sum of- money

_ from the.deféndant on an adjusbmenb 41‘11e matemal

torms of the decree are these :— PR

o Tlus Court by and with such consent doth order that ":the defendant do
' pay to the plaintiffs the sun of Rs. 35,789-6-11 for debt and interest and the
" costs of this suit when ‘taxed and noted in the .nargin hereof and further
: _almpie interest atthe rate of 6 percent. per annum upon the amount of the
said ]udmnent froin the date hereof until payment. and this Court with the like
conasat doth aclare tht the plainiffs’ have a first charge and 8 lien (on

P v, -
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cortain immoveable property deseflbea) to'secure répayment of fhe ainoent of
this decres and interest thereon ‘Any of the parties herato 18 at hbex ty to .
apply to this Court as there may be occasmn . :

- The learned Pust OIass Submdmate J udge of Poona__-“;
to whose Court the decree was tnneferled for executmn'_'
held that the property cojfild not be sold in executlon ~

~in the absence of a du’ecﬁon in the decwe as to the"

“enforcement of the charge. This v1eW was contested :
in the appeal by the plaintiffs and it is on this questlon s

. that thele has  been a difference of opinion. On a -
. consideration’of the terms of the decree I am of 0p1n10n "

‘that . the" decree-holder has the right to. ‘bring - the
property charged to sale in e‘iecutlon proeeedmfrs '

*The decree contains a- dlstmet direction bhat the
defendant should pay the sum “to the plaintiffs. This
gives the plaintiffs the right to attach ‘and sell the
‘ploperty of the judgment-debtor under the Code of .
Civil Procedure ; and . in the éxercise of thisright he
can seek to reahse the deoletal amount or thebalancs
~ thereof by the sale: of the ‘property in question. - The'._-
declaration in the decree as to the charge on the pro-
‘perty in favour of the decree-holder in order to- secre
1epa.yment of the amourit of the decree has the effect
protecting them against. any tmasfer of the propelé
by the judgment-debtor and not of reducing or modify-

ing the right which the plaintiffs have got in‘virtue

- of the dlrectlon .that the aefendant should” pay the

amount. The fact th‘Lt liberty is réserved to the parbles: .
- to apply as owasmn may arise does not in my oplmon, -
1nchcate any other meommg g

It is not; uncommon in the Mofuss11 in t]ns Premdency’_f
* to insert such declarations as to charges particulary in-
decrees awarding future maintenance to Hindu widows 1. |
and no instance has been cited at the bar in which the -
“person holding ‘a decree for the payment of future: -
mamtenance has been fmced to a separate smt in-
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- 01der to secure the sale-of the ploperty ch'uged for the 1918
_realisation of - the decretal amount. I see no reason- to ,
$hink that.in a decreé passed on the Original Side of  reAlAL
: this Court the insertion of such a declar ation would'be = v -
intended or ought to have the- effect of forcing the ?p‘f;‘ﬁj;;‘
~p1a1nt1ﬂfs to a separate suit or of curtailing their right to. - )
" bring the property to- sale in virtue of the direction toll
X ‘the defendant to pay the amount. It may be that in
the present case, if necessary, unde1 the clause reserv--
" ing liberty to the pmtleg to rLpply, an express provision ¢
dlrectuw the sale of the propel ty charged may be
added to the . decree- by an- appheatlon to -the Coult :
which’ passea the decree. On 4 construction of “the

_ decree, however, I do not thmk that any such provmon
: .19 necessary.

o It is 111ge(1 on, behalf of the defendant tlnt unde1
“ Rules 14 and 15 of Order XXXIV a sepalate suit for
- the sale of the property,” as in the case. of a’ mortgage;’
under Section 67 of the Transfer of Property Act is
‘necessary:  Under Rule 15 the provisions contained in’

Ovder XXXIV as to_sale of mortgaged property would
apply to property subjectgo a charge within the mean-

“ing of section 100 of the Transfer of Property Act so -

'ﬁn as may be, Tleatfinﬂ the charge under the decree
~as equivalent to ‘a. m01tga0e for the purpose of . this

‘argurhent, the question is whether Rule 14 would apply

to the puasent -case. The rule provides that-‘‘where a

: mmtrragee has obtained a demee f015 the payment of .

money in satisfaction of ‘a “claim "arising undér the
~mortgage, he shall- not be entitled to bring the mor t—

gaged propelty to swle otherwise than by instituting a
- suit for sale in enfmcement of the mortgage, and he

may institute such suit notwithstanding anything
- contained in Order II, Rule 2.” The words-“where a
* mortgagee his obtained a decree for the pmyment 0£

money in sthhctmn of a clalm 'ulsmrr under the
LIL R8—9 -
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mmtgaﬂe” mean that the decree ‘should 1elate 40 “the "
‘payment of money in sa’usfacmon of a_claim *ansmg;'l
‘under the mo1tfrage i.e., a mortgage 1ndependent of the
“deécree. It can ‘have no- apphcaluon where the chzuge @
or the mortgage is created by the decree and Where the -
“direction as to. payment of money is in’no sense in
respect of a claim’ arising- under the chame or the
mortfracre In the present case there was no clm g6 01 ‘
mortrraOe prior to the decree, ‘and the claim in the sult :
! d1d not arise under any charge but was an 01d1na1y B
money claim. The payment ‘of money - in respect of

- the claim_is secured by creating a charge: but the -
obligation to pay -exists apart from the charge and is
enforceable. -W'I‘hus Rule 14 does mnot. rl.pply, and no.
sepalate suib for the sale’ of the p1ope1 ty is necessm y as
1)10v1ded by that rule. ‘ : : :

Mr. Patwmdhan for the defendant lns 1ehe(l upon -
- Aubhoyessury Dabee v.'Gouri Sunlkur Panda J‘” Hem
* Ban v. Bilari Gir® and. Gobinda Chandra Pal v.,
-Kailas Chandra Pal®. 1 do not think, ‘however,
that these decxsmns can help him. The decision .in- "
Aubhoyessur y Dabee’s case ”‘13 based upon the terms of -
secblon 99 of the Transfer of Property Act, which is
‘now 1eplaced by Rule 14 of Order XXXIV. The terms ’
-of section 99 differ materially from those of Rule 14." I
am not now. concerned -with the questlon whether. a
- separate suit would be necessary to bring the property
‘charged to sale in. the present case,if section 99 of the
“Transfer of Pioperty Act were still in fmce fn that~
event the said decision would no-doubt be oy authonty‘ )
‘in favour of the defendant’s contentlon Bat. 1t;,cannot";¥'
De, treated as an anbhouty in suppmt of the view that
Rule 14 is apphcable ‘to tlie present case. The second
case is d1st1nﬂ"ulshable on the double “‘lOlllld that thele -

't (1895) 22 Col. 850, . ) (1905) 28 AlL 08 "

19 (1917) 45 Cal. 5 :



4

VOL XLIII] - BOMBAY SERTES. 641

was a prior securlty in that case and that the de01s1on 1919,
turned upon the provisions of sectron 99." In the last' —
case- also there was a mortgage prlor to the, decree Ttis ﬁi’fg‘;‘fﬁ .
mgmﬁcant that in that case the argument as to Rule-14. NM:";;AN
~ig met’ by the fact that the decree-holder ‘was a char gey  TATYABA,
holder at the date of the- decree In the plesent case o

the fact 1s othervwse.

I therefore agree W1t11 my brother Heaton in holdmg
that the property charged can be sold m e\ecutlon

The result is that tho order of the lower Court is- set \
asule and the lower Court is directed to proceed with
“‘the Darkhast according to law. The defendant to pay
~ the costs of thls appeal other costs to be "costs in the
Daﬂ\haeb - ‘

‘Order sel aside.” -
- R

,‘ JOII.'iiGlNAL 'GJ;V,IL.] |

. Bafom Mr ’uséeca Vmﬁan ‘ ‘

" SARABAL AMIBAI ». MATIOMED CASSUM IAJI JAN- MATIONED?. T yo1e

' Wzll-——(]utcln ]llemmz—Mahomedan Zau-—Document in the nature of inatruc- Augus[ p f:
" tions as to the disposition of property oper ating as a will under Jl[ahomedan
law——P1 obate——onbate and Administration Act v of 1881), section 8.

A \vxdow of a Cutclu Memon applied for probate of a document in Gujerati-
s being thie last will and tesfament of her deceased husband, the documenf
‘accordmg to the ofticial . translation being in the following terms i~ May it
. ba known to Bhai Abdullabhai as follows : ——In the will which Jou will get

- "made to-marrow and give me, be kind’ not to forfret (to add) my Mukhaty'm

as long as I am alive and after me my wife’s * Mukhatyari-’, *“Whatever

" costs may be incurred I will pay you. Wntten by your servant Mahomed:
"1Inmm Maji-". On the other &ide of the document were- the words Bhai

. .Abdulhbhal ‘Mul\h'ttyan in the.-document meant absolutc ownerslnp o’

S s "OOJStho 10 0£ 1918,
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