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APPELLATE CIVIL,

V, ‘.,u‘. Before Sw‘ Baszt Scott Kt Ckwf Justice, and Mr Justwe Shah
HANMANT I\ASHI‘IATH JOSHI MINOR, BY .HIS GUARDIAN LAX\JAN

MAHADEO KULKARNI "AND ANOTHER (ORIGINAL PLANTIFFS) ArpEL-"
LANTS . GANESH ~ANNAJI PUJARI . awp ANOTHER (omcmm.
DEFENDANTS), RESPONDENTS.® , » : ?~

" breach of civil duty as trustee, whether Avyavahanka—Lzabzhty of sons ta_
. pay during father's life-time. . <. . e ’

Amoney decree was obtained against 4 Hmdu father for lis failure to'

" account as -a trustec and in-execution the ancestral family . property was -

attached. The sons having apphed to raise the attachment on the gro.md that -
the money debt in the decree against their father was tainted with 1119gahty.“

‘_and 1mmorahty and that theéir shares could not be made. liable in executwn .

durmg the life-time of their father, .

" Held, that the decretal debt of the father for brea.ch of ClVll duty as trustee”_ .
was not 4v chahamka : S

" Held further, that the shales of the sons in the anceotral ploperty could be .

’, attached and sold during the hﬁq-t;me» of the‘father for the sthsfactwn ‘_of lus
- personal debt not tainted with illegality or immmality

Sahu Ram Chandra v. Bhip Singh ), discussed.

-FIRST appeal against the decision of J H Betlgnl . .
First Class Subordinate Judge of Satara, in Mlscella- -

“neous Application No. 51 of 1916.

Apphcatmn to set aside attachment
- One Gopalbhat ‘Apanbhat Pujari, uncle of the defend-

ants (respondents), by his will, dated the 26th May
1904, appointed Kashinath Ramchandra Joshi, the father

. of the plamtlff (appellants), as a trustee to manage the

property during, the minority. of the defgndants.

* Gopalbhat having died in April 1906, Kashinath took

possession of the property as a tr uqtee and contlnued in'

' management t111 1914. ‘ ’ T

® First Appeal No. 157 of 1917. .
M (1917) LR 44 L. A, 126,
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In 1914, the delenclanbs havm,, found that Kaslunath
had 1n1smanaged the trust property, filed a suit No. 7
of 1914 in the Court -of the Nyayadhish of the S‘Ln gli.
-State for the recovery of ornaments; cash and certain
onher property for which Kashinath had failed to
account. Kashinath .contended that he had restored
the property held by him as a trustee. 'A decree was,
howeVer _passed against Kashlmth for Rs 14, 403- 1
by the Sangli Court.

In 1916, the def:endants apphed for e*{ecutnon of the
decree and attached certain ancestral family property
of Kashinath situate. in the jurisdiction of the Satara
Court. Thereupon the plaintiffs, sons of Kaehmath
apphed to the First Class Subordinate J udge of Satara
~to raise the attachment on the ground that the money
debt in the decree against their father was tainted with

1llegal1ty and immorality and hence their shares in the '

-attached pxoperty were not liable for the payment of
~ the same. _ . . o

The Suborclmate Judge refusecl to raise the attach-
ment His reasons were as follows's*—~

"4 Property attached belongs to epphcants and their fathez' Kashinath against

- whom a decree for money has been passed by the Sangli Court.” Applicants .
~bave been evidently put up by their father to contend now that the money .
debt in the decree againstetheir father was tainted Wwith illegality and .im-

morality and hence their shares in ‘the attached property were not liable " for

. the ‘payment of the sefne. " Applicants, however, have not adduced any
evidence on the point. Opponents’ pleader has put in Exhibit' 12 which is the-

judgment of the Sangli Court. It shows that there was a breach of civil duty

- ag trustee on behalf of applicants’ father and he was made liable for orna-
ments and monies which he was bound to account for, in the decree under
execution. *So there is nothing to show that the monies for which Kashinath
was held liable under Exhibit 12 was tamted thh immorality within the
meaning of tHe - decisions in" I L. R. 37 Mad. 458,"L. L. R 39 Cal. 862,
I L. R. 32 Bom. 348 and 17 Bom. L. R. 955.” -

The plamtlffs appealed to the High Cour
J. R. _Gharpg,‘pre, for the appellants. »
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JaJakar with v V Bhadkamkar, for. the. res-"'*
_pondents :

~

" 8corrT, C. J ——The e‘{ecumon p1009edmg% m whlch‘
this appeal has been preferred were . instituted by
decree-holders under a decree p%sed in-the Court of -
the Nyayadhlsh of the Sangli State for Rs. 14,403-2-1 -

“against Kashinath Ramchandra  Joshi, the father.of the -
. appellants.” The decree falls within ‘the. class of decrees

mentioned in section 44 of the Civil Procedure Code. as

- capable of execution in British India as 1f passed by a’
Court of British India. - : ,

: '\..

The appellants apphed in the Court of the Fu st Clas;. ;.

‘Subordinate Judge®of Satara for the raising of an
"attachment which had been levied under the Sangli
~ decree upon their ancestral family property situate in

the jurisdiction of the Satara Court on the ground that

-the money debt in the decree against their father was

tainted with- illegality’ and immorality and thelefow
the sons shales were not hable in execu‘uon s

'I‘he lemned Judge held that the appellants fathe1
- had been guilty of a breach of civil duty as trustee but
_ that there was no evidence that the monies for Whlch
~ the llablhty was " imposed by the decree were due’

on account of nnmomhty unde1 - the’ decmmn{

in Venu gopala- Naidu ~v. Ramanadhaon C’hettym
-Ohhakawri Mahton v. Ganga Prasad® and -Durbar

Khacliar v. Khachar Harsur®. -The application was

on th1s ground 1e]ected -

The ﬁrst semous questxon in tlus appeal Js*Whethel”

. the decretal debt is Avyavaharika. The debt is clearly .
'lnot W1t111n the c‘ttegorles 1nent10ned in M'Lnﬁ VIII 159 ;

m (1912) 37 M:;d. 458. ‘ R C) (1911) 39 Cal, 862 N
S ® (1908) 32 Bom. 348.
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s

or Ya]navalkya, II 47 being neither contlaeted for

-dissipation nor for-a ﬁne, tax or duty but it is not so

- certain that it may not fall’ within the text of Usanas .

‘(see. Mandlik’s- Mayukha p.113) as' Avyavaharika,
““According to the best authorities cited by Mookerjee J.,

~Chhakauri Mahton v. Ganga Prasad, Vyavaharika
: ‘may mean “sanctioned by law or custom”, Durbar

- -Khachar v. Khachar Harsur®, “customary or nsual” -

: (Bohthngk ‘Roth, Wilson, Monier Williams), ‘“proper”
(Mandhk), “not repugnant to good morals” (Colebrooke).

_Mookerjee J. sums up the result ofthe texts thus; p. 869 -

~«If the provisions of all these texts are summarised, -

_the result appears to be that the debts which a son is

_-not under any obligation to pay may be grouped. as .

_ _followé: (i) debts due for spiritnous liguor, (ii) debts
" due for lust, (iii) debts due for gambling, (iv) unpaid
fines, (v) umpaid tolls, (vi) useless gifts or promises
" without consideration or ‘mede'-u'nder ‘the influence
" of lust or wrath, (vii) suretyship debts, (viii) cemmer-

- cial debts, and (ix) debts that ave not Vyaveharika, i. e,

© debts that are not lawful, usual; or customary, or, if wes

" accept the “version of Colebrooke, debts for a eause
iepuo'nant to good morals. This list, it must be: con-

' ceded, is comprehenswe, and ag the -terms used are

* not accnrately defined there is " considerable ‘room for |

- divergence of opinion as is indicated by the extracts
from the commentaries, quoted by Jagannath in his

Digest. This divergenceis faithfully reflected in thejudi- =
" cial decisions to which reference was made in the course
of argul'ﬁent and which T shall now proceed to examine.”
" Mookerjee:J. cites seven reported cases as to the ]_)1011S
~obligation of the son to discharge the debt of his father

' when such debt cons1sts of money mlsappropmated by -

- @ (1911) 39 Cal. 862 L @ (1908) 32 Bom, 348,
- - ILRE—6"

" 1018
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'i'"918."':u “the latter: Mahabw Prasad v. Basdeo Smgh“’ Parem(m
— . Dass v. Bhattu Mahz‘on"’ ]l[cDowell&(‘o v. Rachw

© HANMANT

- Rasuatic Chetty®; Natasayyan v. Ponnusami®;  Kanemar
< g,k Tfenkappa yya v. Krishna Chari ya®;  Gurunatham
o (rANESH

S aasa | Chetty . Ragdhtwalu Chetty®; Tirumalayappa v.
T * Veerabudra®; and concludes that™ the son' is only im-
mune from liability if the money has been taken by the..
+ father and- mlsapproprnted under circumstances which
rendered the taking itself a criminal offence:. To the.
" cases referred to above may be added Venugopala Neidii -
v Ramanadhan Chetty®, where the Court dealing with
~a case of misapplication of funds of a Devastanam,
for.an improper litigation accepted the conclusion of
Mookeuee J.as to the meaning of Avyavaharika and
observed that: “The third defendantclearly owed a
legally valid debt to the, Devastanam - even if he had
really misappropriated the moneys which he had taken
from the Devastanam funds (instead of having mevely
- panctioned their expenditure bona fide on inappropriate -
objects) and his descendants’are bound to- repay -that*
debt accordmg to the decision ‘in Natasayyan-v.
«Ponnusami®, where it is observed ¢upon.any intel- g
ligible'pri;iciple of morality, a 'debt due by the father
by reagon of .his having retained for himself money -
which - he was bound to pay :to another would be a debt
* of the most sacred obligation and for the non-discharge
“of which, punishment in a future st‘tte mlght be
e‘cpected to be inflicted, if in any.’” '

Thexe is thus ample mthomty for' the COIlC]llSlOIl of
the learned Judge- in the lower Comt There was no
proof that the money not aceounted for, for which the

mppellants father ' was found liable, was cumlnftlly

- @ (1884) 6 Al 234, : ® (1907)31 Mad. 161.
% (1897)24 Cal. 672, ° © (1908) 31 Mad. 472."
9)-(1903) 27 Mad. 71, . - M (1909) 19 Mad. L. J.‘759. o

4 (1892) 16 Mad. 99." - - ' ® (1912) 37 Mad. 458 at p, 460, -
& . o woos TN :
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" misappropriated and in these cir cumstances the liabi- .

-lity of the sons would be the same as their liability for
. their father’s debt in respect of any other sums, had and
- 1ecewed by h1m for the use of anothel

Ou tlns appeal another pomt was ramed Whlbh‘

.was not taken in the lower Court, namely, that the
sons or their shales could not be made. liable during
the . life-time of their father. It was based upon
“certain dicta in a recent judgment delivered by Lord
Shaw in the -Privy Council in Sahu Ram Chandm V.
Bhup Singh®, In that case the suit was on a mor tgage
‘executed by the father alone not for any - antecedenb
“debt. - The creditor had sued and obtained a decree
against the father. The sons brought -the suit.’ ’l‘he
dicta are as lollows (page 131) —_ Sl

“"'»“Whlle the father, however, remains in life, the .
_attempt to affect the sons’ and grandsons’ shares in the
property in respect merely of their pious obligation to .

pay-off their father’s debts, and not in respect of the
" debt having been truly 111(,uued for the interest of the
estate itself, which they with their father jointly own,
must fail; and ‘the simplest<of all reasons may. be
ussigned,for this, namely, that before the fathesr’s

~death he may pay off the debt, or after his death there -
-may be ample personal estate belonging to the father .

himself out of which the debt may be dischargeds:In
short, responsibility to meet the father’s debts is one

‘thing, and the validity of a mortgage over the joint’
_estate Is quite another thing. Accmdingly ‘the case

founded melely upon pious obhgatmn and’ S0 strenii-
ously argued before the Board, fails in the present

instance by reason of the fact that Bhup Singh, who |
. contracted the debt, is still alive, and that there are
.'v concurrent findings by‘both_ of the Cgurts bequ’tp the

M (1917) L. B 44 L A, 196,

1918,
5
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x 1918, ' e{fect that the plaintiffs have falled to prove that the |
debt of Rs. 200,for which the mortgage was granted, was’

HANMANT’

Easmxarn o ipcurred  for any ‘legal necessn‘,y or beneﬁt to the,
S estate.” . : . e -
GAEFPSH S : - . S

Awwa. ‘This refels fo the effect of a mortgage as collateral |

secuuty for a contemporaneous debt, not to the personal -
covenant of the father which in e\ecutlon proceedings
on a decree in a suit within six yearsof the covenant
- might result in sale of the sons™interests in satisfaction
“during the father’s life-time. This is clear from ' the
later passage (page 185) :— B

“The 1mportance of the case bemg ﬂee from eomph- :
cations is this; that except under the mor tgaﬂe all other -
~remedies have long ago disappeared, and the appellants .
rear it up and claim under it now, there being no right
‘in them to invoke the doctrine of the pious obhgatlon to
dlschalge the debt incurred by Bhup Singh, bec'ulse
that debt as such cannot be successfully sued for., - Ac-
cordingly, unless the mor tgage validly aﬂfects the ]omb '
family estate, the appellants must fail. ® In the view -

“taken by the Board the mortgage was not gmnted in"
1espect of an antecedent debt, and Wde mvahd ”

- As remarked by Kumaraswami Saetny‘tr J. in Peda :
Venkanna v. Sreenivasa Deeleshatulu® the passage
“1ndlcates that their Lordships had in view the cases
whele a suit on the debtevidenced by a mortgage not -
illegal or immoral would lie against the sons even
 though the mortgage was not for an autecedent debt
‘Surja Prasad v. Golab Chand®, ‘and - other -cases. It
‘there was no pious obligation at all duung the father’ 8-
hfe—mme and the father wasin the position of any othel

co-parcener it is difficult to see how any suit would lie
agamst the sons e\;cept for debts incurred for necessa,ly

L (1917) 41Mad. 136 af p. 148, @ (1900) 27 Cal 762, o
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"':-falnlly pur poses and it Would be perfectly 1mm‘1te11'11 to -

Ab_-the sons whether the debb is barred or not.”

“ The ]udgment thus so far from thlowmn doubt on thev

Well established remedies of the creditor 1n e\ecumon ‘

1mp11ed1y recognisés themi. -

*

. 'We have the hlghest authonty for the ploposmon _
:;;. that creditors’ 1emsdles against ancestral property are as
extensive while the judment-debtor is alive as after his |
3'death The two appeals of Girdharee Lall v. Kantoo

. Lall and Muddun Thakoor v. Kantoo Lallm arose out of
a suit in which two grandsons of Kunhya Lall deceased

- sued their respective fathers and various alienees of the’_,
~‘ancestral property toobtain possession of the landsashav-

“ing been sold to pay debts of the fathers incurred through

~extravagance and immorality. Girdharee Lall took under -

a sale-deed executed by the two fathers to raise money
o discharge antecedent debts. Muddun Thakoor had:
. ‘purchased st a sale under an “execution of a decree
-against the two fathers. - The sons failed to prove -that
_ the debts of the fathers had been incurred for immoral
. purposes ; the Privy Council the_refo;e held that neither

~sale could bé s¢t aside. It was there laid down that
- “ancestral property which descends to a father under-

 the. Mitakshara law is not exempted from liability. to

pay his debts because a son is born to him. It would

. .be.a pious duty on the palt of the son to pay his fathel
_debts, and it being the pious duty of the son to pay. his

father’s debts, the ancestral property, in which the son :
as the son of his father acquires an interest by birth, is

liable to the father’s debts. The rule is, as stated by

Lord Justice Knight Bruce :— The freedom of the son
from the obligation to discharge the father’s' debt has -

' klespect to the nature of the debt and not to the nature
‘,of the estate, whether ancestral or. acqui ired by the
“creator of the debt’ »'®, - .

ummnnmu&mL[’ fﬂum@nmﬁ}w%%
. R . ‘ . . . Y

1918,

v

HANMANT ©
KasHixaTu

v. .
“GANESH
- ANNAJEL.



71918, -

- HANMANT

- KAsuINATH
- GFANESU -
“ ANNAJL

-

 620! - - INDIAN LAW REPORTS. [VOL. XLIII

In Srzpat Sin, Jh V. Tagorem the mther gamsb
Whom the decree’ was’ _obtained -was - still alive fmt .

“the date of the executlon ploceedlngs Yet the Privy

Council laid .down without quahhcatlon that “By ’fhat )

,.‘(Mltaksham) law a judgment against the. father of thc -

family caunot he executed ag gainst . the whole- of the *
joint family property, if the debt. in respect of which. -
the judgment has been obtained was a debt incurred for .
illegal or immoral purposes. In cvery other event it
is open to the execution- 01ed1t01 to sell the whole of thb
estate in satisfaction of the ]udg,ment obt‘uned dgdlnst
the father alone.”

The remedies of the demee—holdei ag,amst ancestlal

'pmpelty of“(} Mitakshara Judomenbde,btm with sons

are fully Tecognised by the Legmlatme in the new 01v11

_ Procedure Code which not only, as in the previous Oode
. includes property over which the judgment-debtor hdb

a (11sp051ng power Whlch he: Anay exercise for his own v
benefit as liable to attachmcnb d,lld -sale but iurthel

-_plovnle&, (section 50) that anuestlal plopelty in the

hands of sons shall be deemed to-be property of the
deceased which has come to the hands of the sons. The

- Code does not limit the lmblhtv ot the ancestzlal ebmte '

to cases of concluded sales.
“We dlsnnss the appeal with costs.

SHAH J.:—It is contended in suppmt of the appcal |

' ﬂlSt that the sons are not liable for the decretal debt of -
* theirfather according to Hindn law, and secondly, that -
“the liability of the sons doés not arise during the life-
time of the fathel and that their shares in the property -

eannot be proceeded against so long as the father is alive.
It is common  ground that the property attached is :

ancestral, and there is no suggestion that the sons are -

11able on the grousnd @f any beneﬁt to the estate or to
the famﬂy
) @916) LR 441 A L.
N »
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As 1egards the first pomt, the decree and the ]udgment 1918,
qhow that-the defendant No. 1 acted as a trustee for the ——
phmtxffs under the will of one Gopalbhatta, He adlmt _ ]g’:]‘,:’\;‘jﬁt
tédly received the property and subsequently failed to =~ ‘v
“restore it to the beneficiaries. - The plaintiffs sued to - iﬁ:;??

_recover the property, which the trustee had failed to = -
i account for. TPhe defence was that he had restored the
‘trust property and had duly accounted for it. It Was
found that the defendant had not returned the orna-
“ments which he had received and that he had ~other-
wise failed to account for certain other property In

) the result. a decree was ,passed against him for
Rs. 14,403-2-1 by the Sangli Couit. The breach of trust .
had taken place in Eolhapur, the snit was ﬁled in- the
Sangh Court and the - decree is under éxecation in
- ‘British India. It is-not suggested that there was anyy.
: crlmunl proceeding taken against the trustee at any ol
these places and there is nothmg in the circumstances
of the case to show that there was any act or omission
~on his part Wlnch Would amount to a criminal breach of
~ trugt under the Indrm. Peml Code. A'false plea of the
. vestoration of broper ty and proper accounting i is not
sufficient to ‘make the vetention ot the property as a trus-.
" tee criminal. He throughout admitted his position as a
:tl'lxstee and the receipt of the proper ty * The taking of
~ the property was perfectly lawful and proper. - Undei'
the circumstances the decretal debt must be treated in
my opinion as the debt incurred by him in consequence
- of his having lawfully and properly received the pr Opel--
ty as a trustee and having failed afterwards to account
for it. The onus of proving that there was any criminal
“breach of trust on the part of the father would be on the’
* sons, who seek to establish. that the debt.is tainted with
. illegality or nmnomhty I do not think it can be infer-
‘yed from the judgment, and certainly it cannot. be
- assumed, that thewe was any oriminality attachm{r to
, ~ the debt, ' ) ’
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~The » (mo (leczdendz, in Natasa Yyan'v. Ponmcsmmm

jKanemm Venkappayya v. Krishna Chariya®; Guru- .

: )
Kasnnami natham Chétty v.. Raghavalu Chettyj® and Venugopala

Naidu-v. Ramanadhan Chetty® would:apply to such:

~ a debt and not the ratio decidendi in. Mahabir: Prasad -

~v. Basdeo Singh®, Pareman Dass v. Bha(z‘u Mahton(‘”
and McDowell § Co. v. Rayg gava Chetty®. '

It is urged however, for the appellanbs that the sons

‘are not liable for such a debt, first, as it is in the nature .

ofa. fine* (35e), secondly, as it is a debt incurred out of -

- anger (#4), and lastly, that it is not vyavaharika. < .

The general 11ab111ty of the sons and grandsons to p’ly

~ the father’s debt, is ‘méntioned in Ya]navalkyas verse -
- No. 50 (m(? Vllnanesva.ra 8 commentary thereon ; and :

the exeepmons thereto are  stated-in verse No. 47 and =
the commentary thercon (see Gharpure’s Tmnslatlon-{
of Mxtakshan Vyavahara Adhyaya pp 76, 77 and 73

The other ‘Smriti te‘cts bea,ung on these exceptlons ‘.

have been quoted by Mr. Justice Mooker;ee in Ohhakaum_“.
Iahton v. Garlga Prasad® and* T do not consuiel 1t_.‘

: necessary to quote them hele

" The word “fine” (Rs)’ occms in most of the Smmm"
texts bearing on the exceptlons to the general duty of -

‘the sons and the grandsons to pay the father’s debt.

I do not thmk that the debt such as we have i in the-

. , plesent case can possibly be held to be a fine (qu) s

-The ru“grument that the debt is due to anger must- alsof'-

_ be rejected.. The texts of Brihaspati and Narad (Sacred
‘Books of the East, Vol. XX XIII, pp. 829 and 43, 1espect-
'1ve1y), the text of Katyayana (Colebrooke s Dlgest Vol I .

) (1892),16 Mad.99. =~ - ® (1884)6A11 234,
@ (1907) 31 Mad. 161. . 8 (1897) 24 Cal. 672,
) (1908) 31 Mad. 472, -~ ™ (1908) 27 Mad. 71.

@ (1912):37 Mad. 458. . ® (1911) 39 Cal. 862."
AU . v :
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p 212) "and’ Apararlms commentaly on Ya;navalkyas - 1918,

~verse No. 47 ( Anandasrama Series, Vol. 46, Part 11, N
"Pp.-647, 648 in Sanskrit) have been relied upon in con— ' Iii‘;ﬁ‘:‘;;;
neetlon ‘with- this argument. It is needless to consider vioo
them in detail. The debt in the present cwse isin no Qangsit.-

. ANNaJL -
sense attmbutable to anger.

_As to the contention that it is not vyavahamka the
. obsérvations, of Knight J. in Duwrbar Khachar v. .
Khachor Harsur®-as to the meaning of vyavaharika
have been relied upon. The meaning of the word
'is discussed also_ in -Chhalkawri Mahtons -case® by
Mz, Justice Mookerjee and in Venugopala Naidw’s case®
by Sadaswa Ayyar J. There Has been some difference
of - opinion ‘as to. the exact meamng of-¥the W01d
vyowahamka N

- Whatever may be the true meaning of the word, the'
debt such as we have in this case cannot be said to be -
dvyavahamka It is clear that it is quite proper for a
man to accept a trust ; such acceptance cannot, be treat- .
“ed as being outsuie vyavaham And- any liability’
dnectly arising out ofvsuch acceptance, and. not attribut-
able to any act or omission: amounting to a criminal
breach of trust cannot be held to be avyavaharika. '

. In this view of the case it is needless to discéuss the
texts of Usanas and’ Vyasa on this point wherein the
" expression TR is used to .indicate generally -the
debts, other than fine and toll; not payable by -the sons
‘and grdn_dsons 1 may, however, refer to two general
considerations, which, in my opinion, point to the
proprlety of mterpletmg the word in a restricted and
precise sense as far as possible. . In the first place
Vijnanesvara refers to the text of Usanas in his com-
mentary on Ya;navalkya s-verse No. 47 after explmmnrr i

>
X

T W (1908) 82 Bom. 318, .~ @ (1911) 39 Cal. 862
o : ) (1912) 37 Mad. 458,
T LI R, e'—-'z
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1018, the mean,mg of the Words used by Ya]navalkya mdmat- o
- —.  ing the exceptions. He refers to it for the purpose of
B i ‘estabhshmg the ‘proposition that- the “whole ‘and riot
v 7 only a part of fine or toll is payable He does: not mte
" GANESH .7
“ Awagr.. it for the purpose of explaining the meaning of’ any
E Word used by Ya;;navalkya nor for 1nd10at1ng that any
exception not covered. by .Yajnavalkya’s text and his’
~ explanation’ thereof is meant by Usanas. “This would
- rather show that Vl]nanesvala at least did . not thlnk
. that anythmﬂr more than that - mdlcated by him in -
. explaining Yi]navalkva § verse was meant by Usanas
~.otherwise he would. probab y"have proceeded to explam
the 1 meaning of the word Vyavaha,mkam as is not un-. -

5 »usual with. hlm When he quotes an 1mportant Smrm
,text B T PP

, Secondly, thls exempmon from the hablhty of the sons
.rand grandsons to pay the fathel 8 debts is an exceptlon
"to the gene1al rule stated - by" Ya]navalkya in’ Verse

. No. 50; .and- Ya]navalkya s verse -No., 47 has been in -

. terms described by Vljnanesvara as’ 1ay1ng down eXCep— '
_tions to the géneral rule. -Any word of general 1mport -
" nsed to indicate an excéption ought to be strlctly con- -

stroed according to the recognised rule of constlucmon -

. undér the Hindu law. ° This rule of construction . has .

béen referred to by Chandavarkar J. in Gangu v

‘ "'Ohandrabhagaba&a) and in West and Buhlers ‘Hindu .

'Lavv [3rd Edlmon, P 880 foot-note (c)]

The next pomt urged is that the shales of the sons in -
,the ancestral immoveable property cannot be attached
-and sold during the life-time of the father for the safis-
faction of his personal debt not -tainted with 111eg411ty
‘or-immorality. In support of this- algument the obser
{vatlons of thelr Lordsh1ps .of the vay Couneil in

-~ (i%07) 82 Bom. 275 at p, 283
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Sahu Ram C’handm v. Bhup quh“) par tlcularly the
-obser vations relating to the obligation of the sons and:
» ‘grandsons to pay. the debts of their father .arising
.after the death of the father at p. 131 .of the report, and
~the observatlons of Sir John Stanley C.J. -relating to
,g-the two proposmons enuncmted in Suray Bunsi Koer v.
- Sheo Proshad Smgh(”, quoted with approval at pp.133- 34
of the ‘report; .are ‘relied upon on behalf of the appel—

~lants, - It is urged for the respondents that as a

,corollary of the right of the father to alienate. the son’s
“fmﬁerests in the ancestral estate, in Whmh' the sond"
would have a vested. interest under the Mitakshara by

“birth, to satisfy his anvecedent debts not tainted with "

111ega11ty or 1mmora11ty (using the expression generally
to indicate the exceptlone which, the Smmtl writers

~',spe01fy), S0 as to make the alienatidbn blnd_mg upon the
. sons,:it is recognised in several decisions that the .

- ’credltor s right to brmg the ancestral proper ty to sale.
for"the reahsatlon of a decretal- debt, which would be
San autecedent debt at- Lhe date of the Court-sale, is co-

: extensive with- ‘the fathers power to alienate th,e'

- ancestral- immoveable. property.” It is further urged

. that the observations in Sahw Ram Chandra’s case® .
_':mtlst be read with reference to the facts of the case and.
._'c(mnot be taken to have over-ruled these decmlons

" The Indian decmons in which the credltor 8 rlght is
"held to be co- -extensive with the father’s power to satisfy
his antecedent debts not tamted with illegality or im:
. momhty are basedupon the earlier decisions of the any
" Councilin Gwdharee Lallv. Kantoo Lall®, Suraj Bunsi’
 Koer v. Sheo Proshad Singh® and Mussamut Nanomi
. Babuasinv. Modun Mohun®. These Indian decisions are
" referred to in the recent case of Peda Venkanna v.Sree-
- pivasa Deekshatulu® and I do not propose to refer to all
® (I L.R 44 LA 126, - © (1874 L.R. 1L A. 321
@ (1878-79) L. R. 61 Ags. . @ (1885) L R.J13 L A. 1
o L (1917) 41 Mad 1136. ' .

1918. -

HANMANT

Kasuinatn

v. .
GANESH -~
ANNANL .
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of. them agaln I may only mentlon the dec1s1ons of thig
High Court in- Jagabhui . Lalubhai v. Vijbhukandas
Jag]wandasu’ Chintdmanrav- Mehandale. v:. Kashi-
nath®; Uméd- Hathzsmg v. Goman’ Bham@) -and -

, Govmd v. Sakharam®. On the facts these decisions
iwould be distinguishable: but their ratio decidendiis in
favour of the view, which the respondent contends for. -

Ttis 51g111ﬁcant that the view taken iy Umed: Hathz— :

: smg v. Gomari Bhaift ®  as'to procedule has recelved'
“a 1eg1s1at1ve recognition in' section 33 of  the Civil.
“Proceduré Code of 1908. It is true that the- section
refers to the 11ab111ty after the death of - the f’zther and E

not durmg his life-timey = - : EEE R G

STt is also 51gn1ﬁcant that in several cases. the Oﬁiclal
Asswnee, in whom the 1nsolvent -debtor’s esfate is
vested, is held to be entl’oled to ahenate the property on‘ E

. behalf of therereditors exactly as the . debtor would be -

entitled to alienate the ancestral 1mmoveable property -

80 as to affect ‘his son’s interest: and this power of
" the Official Ass1gnee is recognised quite 1n(1ependently,
~of the circumstance whether the father is alive or dead

at the time: ‘see I’a/ctrchand Motwhcmd V. Motachand .
Hurruckchand: ), Ranga yya Chetti v. Thamlcachalla-,
Jl[udah @ and Nunha Setti v. thd'araboyma @, -In

- Ranyg Jayya Chetti’s case @ . the father was in fact ahve

Tt may be said with reference to this class of cases, that'

- the father can be held to be “ immersed in dlfﬁcultles »

(&la?rﬁ@ﬂ) on’ account of his- 1nsolvency Wlthm the' '

- meaning of Yajnavalkya’s verse No. 50 and -that the1 e-
-fore the sons and’ gmndsons may be liable dullng the’
”fathel 8 11fe-t1me .. That, howevel 15 not the glound -
. upon Whlch these declsmns are based I

L

() (1886) 11 Bom. 37, ) (1895) 20 Bom, 385 atp 389
- @ (1889) 14Bom. 320. . ® (1883) 7 Bom. 438,
®) (1895) 20 Boni. 385 atp. 380. (@ (1895) 19 Mad. 74:

(9:(1904) 28 Bow. 388 . () :(1902) 26 Mad. 214..7 -
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;" Apart from these decisions, the o‘bservations in - 1918,
B Mussamut Nanomi’s case @ show that the sons could - 0
‘1ot set up their rights against théir father’s alienation g e

KAS[IINAI‘U
for an antecedent debt or againgt his creditors’ remedies e v. 1‘
.for their debts if not’ tainted with immorality. The  Amase

. AxnaL
- father was alive in this case, and their Lordships held o

that the. purchaser bought the éntirety of the estate -
-« which - could lawfully be ~sold to him.” ‘This shows
. that the Court can sell the,larger interest if the debt is -
- not tamted with  illegality or 1mm01ahty, as the pur-
chaser can acquire it only.if it can be properly -sold ;
and it can be p10pe11y sold during the life-time of the '
fathel only if the right of the decrec-holder is held
‘to be co-extensive with the father’s power to de‘tI‘WIth
it for-an antecedent debt not tamted with 111egahty or
1mm01a11ty ' ‘

. The recent . decision in Smpat Sth v. Tagore ®
a.lso ‘supports - this view. Their Lordships observe
“that - by the Mitakshara a judgment: agamst the
tathel of the family cannot be executed*against the
Whole of the joint family property, if the debt in
1espect of which the judgment has been’ obtained was
adebt incurred for illegal or immoral purposes. " In
‘every other event 1t is open to the execution-creditor
to- sell the whole of the .estate in satisfaction of the
]udgment obtained agfunst the father alone ”. Further,
‘after stating the effect of a certain order, then Lord-
shlps observe “that is what the order meant, and hiad
~ it effected anything else the 1esu1t would have been
that without any reason at all, the Judge would have .
depuved the execulion-creditor of the undoubted right
that he- possessed except upon the ‘happemng of one
. event which, in the 1esult has never arisen, to sell the
entnety of -the estate ” ‘In this case the father was
ahve It is true that the ngh OOmb had found the.

' 61885) L. R. 131 Al B @ (1916)L R441 A1
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debt to be blndlng upon the ]omt famlly and that the

‘ _.sale had in fact taken place -But T do not see how the
HANMANT :

ratio. deczdendz “which is prparently mdependent of
’these facts,- can be aﬁ“ected by them, ~

Thus there is. ample authouty f01 allovvmg the
cred1tor to attach and sell “the anoestral dimmoveable
property -of the debtor including the. sons’ 1nte1ests
during the- l1fe—t1me of the debtor, plonded the debt

i is not tfunted with ‘illeg gality or immorality : “and it 18
,obvmus that. it s convenient’ to settle the- quesmon

whether ‘the debt is so ‘tainted  or-- not ‘in - exeouuon

L plooeedmgs if the ‘sons intervene 1nstead of ‘leaving it
“tobe detelmlned by a separate su1t and of allowmg the
- Gourt—eale to take place before it is. determined. It 1s
“to the- advantage of all the part1es concerned to- have it~

detelmmed if poss1ble, before the plopelty is pnt up

The oontenhon for the. appellant° based on the ob- -

_ser vations in.Sahw Ram C’handra s case® can be, allowed
: only if they are read as over-ruhng the deo1s1ons above- -

referred to; In the first place these observatwns must

* be taken to have been made with refelence to the faots

of the case and the inain point that was. under con:
sideration. - The main point in the case’ related to the -

-,antecedency of the mortgage debt, the debt not havmg

been incurred prior. to.or independently of the mort-

,".gage Undoubtedly : that point is- ‘decided and the.-
. conflict of -décisions om that point is settled. But there
:'fjwas no question in that case of the remedy of a*decree-"-
‘holder during the- l1fe-t1me of the father: and ‘the .
i"]udgment cannot be read as dec1d1ng ‘that po1nt in the
..manner suggested by .the appellants. Secondly, there

is no express reference to the passage in the M1takshara

.Wlnch shows that under certam clrcumstances the

S ) (1917) L B 44 I A, 126,
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‘_hablhty may ar1Se dumng the life-time’ of the f‘xther
‘nor is there any reference to the decisions bearlng on

- the_question of the creditor’s. remedies during the

. life-timeé of the debgfor. It would rot be reasonable
'V"_to treat thesé decmlons or Lather their ratio decidendi

-as over-ruled or; dlssented from by their Lordships -

‘in the absence of any express reference to the pomt

Lastly, I do not see how such a reading of the observa- .

‘tions in Sahu’s case® as 1s suggested by the appellants
“would. be cons1stent with the ratio deczdendt in Mussa-
mut Ncmomz s case® . and Smpat Singh’s case®.

I am therefore, of opmlon ‘that in- the absence ofa

deﬁrute ‘and exphclt pronouncement on the point, this -
- Court is bound, in spite of the observations in Salus.

- caseW, to follow the Indian decisions and the decisions

~of the Privy Council, to which I Liave referred, and to -
“ hold that the decree-holder’s right to proceed agalnst

. the ancestral immoveable property in execution during
“the. debtor’s life-time is co-extensive with the debtor’s

power to ahenate it undel the Mitakshara for the
satlsfactlon of his antecedent debts not .tainted Wlth .

.1llega11ty or- 1mmorahty

©». This result is justified by the pI‘OVlSlOIlS of sectlon 60 -
: ‘of the Code of Civil Procedure Under this section the

ploperty, over which the debtor has a disposing power

which he may exercise for ‘his own benefit, can ‘be’

attached. And the. expression is capable ‘of being read
-asincluding the-shares of the sons in the ancestral

immoveable- property,- which -the father under the

. Mitakshara has power to sell for the satisfaction of" his

antecedent debts. It may be that :the true view ac-’

cordmg to'the strict Hindu law is that which found

~ favour. Wlth Innes and Muttusami Ayyar JJ. against
the oplmon of the ma]onty of the .Full Bench in ..

), (1917) LR 44T A, 126. @ (188.)) LRI13LA L
Y (1916) LB 44 LA 1,

1918,
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Pmmappa Pallaz v. Pappuvayyangar o, But smce“‘i
then the accepted view has been- that the credltors

_right is co-extensive with the father 8 power duung hlS ‘

llfe-tlme bt

"'r"' R

1 fully recognise’ that the power of the father to "

. alienate the ancestral immoveable property for an ante-.

~cedent debt is an exception to the general rule of the:
. Mitakshara that the father cannot alienate the ancestral

immoveable property vested in the sons and grandsonsi‘]

-soas to, bind. their - 1nterests and’ that the exceptlon» .
" ghould not be extended and should be carefully ginarded: .

It may be that in thus giving eﬂfect to. the. creditor’'s”
‘remedies the exceptwn inay have received an extension-
* which i is not’ quite justified by the Hindu law. But

 just as the exception is firmly estabhshed I think this -
. extension of the excepmon must be taken to be equally" :

established at least so far as this Court is. concerned. :
It may be anomalous that while the sons and grand-
sons are allowed to establish that the debt is tainted .

with- illegality or immorality rwcordmg to Hindu law;-

-they should not be allowed to show that accordmg to_»

that law their liability has not arisen at all. . But 1t”‘;
must be taken as a part of the anomaly 1nvolved in the B

R exceptlon itself. -

I do not thmk that the prov1s1ons of Bombay Act VII:'

“~of 1866 conflict in any way with this view as to the
.. right of the decree-holder to execute the. decree against

the shares of the sons in the ancestral unmoveab]e

K property duung the hfe-mme of the father

We are not concerned at thlq stage W1t11 the quesmon,-

: Whether the decree-holder should first' proceed only -

agamst the father’ s share. in the ancestral immoveable -

‘estate, and then agamst the 1nte1ests of . the sons; if

-

U (1881) 4 Mad. 1.
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'-:;""necessary The. pomt has not been argued and I - 1é18’.i‘
.express no op1n1on about it. ' —

< . HANMANT
I therefore, agree that the appeal should be dlS— - Kasmixarn

AR
~missed with costs. . S . ‘ Gives
Decree conﬁmned‘* f o ANNALL L
J. G ,B
- APPELLATE OIVIL.
Befom Mr Justwe Skah on dqference between Mr Justzce Heaton )
' v T ond I, Justwe Pratt ST e
":AMBALAL BAPUBHAI GUJARATHI AND 'ANOTHER - (ORIGINAL PLAINTIFFS, ' 1'91'5. .
’ DLCREE HOLDFRS), APPELLANTS v. NARAYAN TATYABA BHOSALE (om- . T
i o - January
" GINAL DEFENDANT, JUDGMENT- DEBTOR), RESPONDENT. : T
.29,

Czwl Procedure COde (At V of 1908), Order XXXIr V Rule 14——Oharge S

;'-bon iminoveadle propert y created by a money-clecree—-Execu!eon proceedings of '

‘the decree—C’harged pro_perty can be sold in execuhon—-Na sepamte suit for .
' '\brmgmg the property to 3ale necessary LT o \ :

A decree for money dlrected the defendant to pay 2 sum of inoney to the
p}amtlifs, and further declared a first charge and a lien on certain immoveable -
k property of the defendant -In execution of the deuee the plamtlifs apphed

tq sell the property charged : : . A

Held by Shah J. ., agrecing wnh Heaton J (Pratt J. dxssentmg), that tho
plaintiffs had the right to bring the property charged- to sale in execution
'proceedmgs ; and that no separate sult for .the sale of the pxoperty was
necessary : o

. FIRST appeal from the decmon of R T Klrt‘me Flrst
- Class Subordinate Judge at Poona. e Ty -

AN

Executmn proceedmgs. . ,

" The decree under e‘ieeumon was obtamed by consent
on the Original Side of the Bombay ngh Court. Tt
_ provuled as follows :— . .

LY This Court by and with such consent doth order that the defendant do
pay o the plaintiffs the.sum' of. Rs. 35,789-6-11 for debt and interest...
and tlus (Lourt w1th thé like consent doth declare that the plamtxffs have & '

Lt "FrrstAppealNo 194of1917.,
L.L.R.8—8 : .
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