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1918.  of which he m1ght have executed against his ]udgment- “
'"MAREPPAb debtor. That being so, the mortgagor cannot now be
°. allowed to say that he is only liable to pay half the

' EI?\I;’:J% ~ amount of principal. I, therefore, agree that the appeal
' should be allowed with costs and the case 1‘emandedx
for amendment of the decree

Decree reversed.
J. G. R.

APPELLATE CIVIL,

Before My, Justzce Beaman and Mr, Justice Heaton.

, 1918. 'TULLA SOBHARAM PANDYA (ORXGINAL PLAINTII‘I‘), APPELLANT 9. THE
February 15. . COLLECTOR OF KAIRA (orieixaz DErExpaNt), RESPONDENT.®

- Land Revenue Code (Bombay :Act V of 1879), sections 144, 160'[' las’
amended bythe Gujarat TaluLdars Act, Bombay Act, VI of 1888, section 33)-—’
Talukda,r—Payment of  Jama to Government in lump sum for the whole
. village—Grant of lands rent free by the Talukdar—Attachment of village by -
Government - consequent upon non-payment of Jama by Talu/»claz—ﬁtylzt of

. Govermment to recover proportwnate assesgment from the grantee of rent-free
lands, : - - - s

.J

= ® First Appeal No. 237 of 1915.

T The sections run as follows :— e
¥o144.° If owmg to disputes amongst the sharers, or for -other cause the
: Collector shaH deem that there iy’ reason to apprehend that the ]and-revehue
payable i in respect of any holding consisting of an entire village or of a share
of a v111age will'not be paid asut falls due, he may cause the village or share
of a village to be attached and taken under the management of himself or-any .
agent whom he appomts for that purpose.

. The provmons of sectlon 160 shall apply to any vlllage or share of a vxllage
5o attached, and 5ll smplus profits of the land attached, beyond the cost of such -
> attachment and manavement including the payment of the land-revenue and
the cost of the mtloductlon of & fevenue-survey, if ‘the same be' introduced -
under the p’ro’visions of section 111, shall be kept in deposit for the eventual v
beneﬁt of the person-or:persons.entitled to the same, or paid to the said person
" bl persons from tinle to tims as the Collectotsesersesamay difect.-
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'The Talukdar of a village, who paid to Government assessment for the
i}vhole village in a fixed sum, granted certain lands to the plaintiff free of rent.
The assessment not having been pald by the Talukdar, the Government at-

_ tached the village under the provmons of section 144 of the Bombay Land

Revenue Code, 1879, and proceed’ed to levy proportlonal asséssment from the .~

“plaintiff in respect of the lands held by him. The -plaintiff sued to restram
the Government fron levying the assessment from him :— -

Held, dismissing the suit, that the fact .that the plaintiff held rent free'

" lands from the Talukdar, did not affect the right of Government to levy pro-
_,portxonate assessment from the plaintiff, under the provisions of sectlon 160
*of the’ Bombay Land Revenue Code, 1879. ‘

F1rsT appeal from the declslon of B G Kennedy, :

D1str1ct Judge of Ahmedabad
~ Suit for 1n]unct10n

The plamtn‘f was a Brahmin who held rent free lands
in Badalpur, a Mehvasi village'in the Kaira District.
The grant was from a predecessor-in-title of-the Taluk-

“dar of the village. “The assessment of the village was
pald by the Talukdar to the Government® in a fixed.

‘ 111mp sum (udhad jama ) i“There havmg been a failure -

in the payment of the assessment, the Government
attached the v111age under the prov181ons of section 144
of the Bombay l.and Revenue Oode 1879 ;-and the

Collector proceeded under section 160 of the Code to
levy proportionate assessment from the plamtn‘f in -

respect of the rent free lands heJd by him. * g

The plalntlﬂf filed the present suit to restram the. .

Collector from levying the assessment Erom lnm.. .-

160. The lands of any. village or share of 2 v1llage 80 attaehed «shdll be
-unaffected by the acts of the superior holder or. of any of‘the sharers, or by
any charges or liabilities subs1st1ng against §uch lands, ,-0r against such
superior holder or sharers as are interested’ ’fherem 80" far, as the public
" revenue is concerned but wnhout prejudice in other respects. to the .nghts of

individuals. . . : SN “.“'ﬂx e

"And the Collector or the agent 80 appomted shall be entitled to manage the
lands attached, and to receive all rents and profits accruing therefrom to the
exclusion of the . superior holder or any of the sharers’ thereof until the

: Collector restores the sald supenor holder to the management. thereof1

.».»,\ ' _,‘_r;_; il ) : v L)
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~The trial Court dismissed the suit holding the
arrangement between the plaintiff and the Talukdar
as.to non-payment of rent did not preclude the Govern- -
ment from recovemng proporfaonate assessment from |
the plaintiff under the provisions of section 160 of the
‘Bombay Land Revenue Code, 1879. :

The. plammﬂf appealed to the ngh Court. -

The appeal was heard by Scott C. J. and Heaton J
on the 14th Decembér 1916, when then Lordships sent
down certam dssues to the trial Oourt remarklng as
,follows ‘

Scotr, C. J. —The questmns raised in this and the

: cognete suits are of considerable importance, and they

“have been disposed of by the learned Judge without
any evidence being recorded although the pleadmgs*

“indicate that the parties are at issue on various ques-

tions of facts We, are of opinion that it is- essential to -

“the right decision of the- suit upon the merits that

certain issues of fact should be gone into after evidence
has been recorded. We therefore frame with the
assistance of the pleaders of the parties the following
issues and refer the same for trial to- the lower Court,

dlrectmOr that such additional evidence as may be

.'requlred be taken, and that the Court. should try the :

issues and return the e¥idence to this Court with its
findings and reasons before the commencement -of- the ’
‘summer vacation :—. - ’ g
. ) By -whom was the attachment 1ev1ed and under
What sectlon or sections of the Land Revenue Code?
@ Is’ the Ta1u1<dall Settlement Officer a duly ap-
Lointed agent of the Collector within the meaning of
sections 144, 159 and. 160 of the Land Revenue Code ?-

(3) Whether the attachment was levied, on, the.
whole of the village, including the lands in suit, or " on. .
a shale of it 7. If the latter, on. What share ? e
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(4) Whether the Udhad Jama was ﬁxed on the =

~

- whole of the Vlllage 1nclud1ng the lands in suit, or on .

“a share-of it ? If the latter, on what share ?°

(5) Whethe1 the plamtlffs or their predecessom wére’

not- merely g1antees ot the lands in suit from the
f plesent Talukdar of B'tdalpul or his predecessors? '

: (6) If the nplamtlffs .or then pledecessors were
.Agrantees from the Talukdar, whether the grants to them

“were prior or subsequent to the ﬁxmg of bhe lump .

: assessment ?

- 1918.
R E——

ToLra

_ SopnARAM

( () If the plamtlﬁ’s were proved to be such grantees

whether the defendants were entitled to levy a rate;on
the lands held by them sufficient to malxe up the deficit
in (xovemment revenue as clalmed v,

© (8) Whether the plamtﬂfs Were entltled to any, and -

_if so, what relief?~ .7 "=l

The stay order to contmue B

-

Thb findings lecorded on the issues were : (1) that the -

attachment was levied under,section 144 of the Bombay

Land _Reirenue\Code by the order of the Collector of
Kaira, dated 17th January 1903 ; (2) that the Talukdari .

v -
Tue’
COLLECTOR’

: OF :‘4
KAIRA.

~Settlement Officer was-a duly appointed -agent of the.
. Collector ; (3) that the.attachment extended to the .

whole "village of Badalpur; (4) that the Mehwasi

villages were at the original settlement treated as sort

" of semi-independent fiefs and.that the officers who

settled with the then holders merely took the old tri-

bute which had been exacted from the holde1s by the
various preceding Native Governments on ‘the villages
held by the Mehwasis ; (5) that the lands were granted
. to the ancestors of the Brahmins by some person who
~ was the owner of the village ; (6) that'the grants were
made previously to the fixing of the Udhad ;; (7) that

the claim of the plalntn‘f Was not. valid agamst the
ILR1—2 -
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claims of - Govemment to make up the total revenue"'

from the village ; and ® that the plamtlﬂ was’ entltled‘ :
to no relief. = ’

’I‘he appeal Was heard agam
- G. N. Thakor, for the appellant
N K. Mehia, for the respondents

HEATON, J. —-The ‘plaintiffs are 1and-holders in the .
village of Badalpur in the Kaira District and they sued-

for an injunction to restrain the Collector from acting

as he p10poses to do by way of levying assessment from -
them The Talukdari Settlement Officer gave them .
notlce to this effect dated the 20th May 1913. - Their

* case is that they hold their lands rent-free. The defend- A

ant, who originally was' the Talukdari Settlement

: .Ofﬁcer and who has now been replaced by the Collector,
. maintained that the v111age of_ Badalpur had been at-

tached under the powers conferred by section 144 of the- .
Bombay Land Revenue Codeand that in virtue of sectlon

160 of that Code he had power to levy assessment on
- the lands of the plaintiffs. .The District Court decided
- -the case in favour of the defendant and the plaintiffs -

appealed to this Court. The evidence at that stage was
so.extremely scanty that eventually this Court found

- itself unable to decide the appeal and remanded eight{:_
" issues to be determined by the District’ Judge. " Those

issues have. been found on in a sense adverse to- the

A plamtlffs who aoram appear as qppellants in tbls Court»

" The first thmg we have to determine is the nature ‘of

- the agreement or settlement for this village of Badalpur..
" It must have been made in the early part of last century

but there isno document relating to it, and there are

" no Kabulayats signed by the Talukdars of - the village.
- 'We have not even an extract from the register of
. Talukdars.” There -is mention made of the Mehwas1 )

v11[ages of which Badalpm is one, in’; Governmentf
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Q;ofﬁcla,l correspondence from which extlacts are -filed -
“of the years 1821 (Exhlblts 37-38)'; 1822 (Exhibit 39) ;-

and 1823 (Exhibit 40)..  Then We have an extract from a
' Jamabandi statement of 1821-22 (Exhibit 41) and a Ka-
-lambandhi of 1828 (Exhibit 18). ~'Wé have also general

- historical knowledge to go by. We know that the
 settlements or agreements for Mehwasi villages were -
made with“the Mehwasi Chiefs or Heads of the villages .
- and were usually made for the village as a whole in each

case and.were not made for any particular lands. -The
" payment due for each village was annual>was a fixed
_ lump sum or substantially fixed in amount (there may
_ be small variations from year to year) and was- regarded
~-as Jama or land revenue, though based on ' the amount
- of tribute which the Chiet formerly pald and not on an
~ estimate of assessable lands. -

' The evidence in the case ,;ndicates, 50 fa.r as it goes,

.that the settlement or agleb'ment for Badalpur was of -
* thé normal kind : that it was for the whole village and

- for a fixed annual. payment for<which the Mehwasi

- Chief of thevillage wasresponsible. “Were it otherwise,

“fhere would. be definite ‘evidence of it. forthcoming
‘as is to be expected v&here there isa vanatmn from the

~r"norma1 L S '

' The learned pleader for the plamtlff-appellant chal-

: lenged this conclusion, but the only ‘evidence or cir-

cumstance in the case on which he could base any
'argument of value is the Kalambandhl, Exhibit 18.
This is a statistical statement prepared by the ‘village
“authorities in reply to a set of questions sent them by
‘seme Government officer : the kind of-thing “that is
usual in a newly acquired térritory, where the Govern-
" ment desires to inform itself of the condition and re-
sources of the country. Tt shows amongst other things

thatroynly about one-sixth part of the land in the village B
- paid either vgje or vero to the Chief or Talukdar: the -
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other five-sixths paid . nothing. Th1s 1nf0rmat10n ‘

. though it may be -of great value to the plaintiffs in:
- resisting any demand the Talukdars mlght make on -

them, has no bearing on the nature of the settlement
or agreement between the Government and the Taluk-

‘dars. The Government recognised the existing or

traditional position of the Mehwasi Chiefs proviﬂed .
they paid the annual Jama ;. it was no part of the under-
standing or of the policy of the Government to concern

" themselves with the internal arrangements or economy -

of the Mehwasi villages. This Kalambandhi, therefore,
is found on examination to be of no value to the
plaintiffs, forit does not give any indication of a state
of affairs in any way ‘incompatible with the 01d1na1y »
type of settlement or agr eement. - : =

~__The plaintiffs have also argued that they vyere ftlié )
- original owners of the village and certain Witﬁesses .
 depose that there is a‘tradition in the village to that

effect. It may be that there is such a tradition bus
that it is well-founded there is no reason to suppose' '
and that it has any bearmfr on the case is not. apparent. .
Again, the plamtlﬁ? argues that he holds and always .
has held his lands rent-free. That again may be. con-
ceded and so long as the management of the village re--

_ ‘mained with the Talukdar, the pl‘un’mﬂf couldl not bev
__called on to pay anything. - But unfortunately the pay-

ment of the Jama by the Talukdar became irregular and
the village was attached by order of.the Collector made

. under section'144 of the Bombay Land Revenue Code-
. (Exhibit 49). Thereafter, section1600f that Code became

applicable. This appears to be beyond question. Now,
section160, when applied toa Talukdari v111age (see sec-
tion 83 of Bombay Act VI of 188S), runs as follows: “ The .
lands of any village or share of a village so attached shall
be unaffected by the acts of thesuperior holder or of any -
of the sharers; or by any charges or liabilities subsisting
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- against such lands, or against such superior holder or 1918
. sharers as are interested. therein, so far as the public —™ -
‘revenue is concerned, but ywithout prejudice in other Sjﬁg’;;iu
respects to the rights of individuals’;. and the Oollect01 0
~or the agent so0 appointed shall be entitled to manage . COLLL;IEW;
the lands attached, and to receive all rents and profits K AOII; s
accruing therefrom to the exclusion of the superior '
holder or any of the sharers theleof until the Collector
~restores the said supenor holder to. the management
theleof »  This leaves it open to Govelnment to ‘levy
the Jama from-all the lands of “the village. Their
powers are ample, for section 45 of the Code expressly
_recognises the right of Government to levy assessment
on all lands-which are not excepted under the plOVl-
sions of any specnl contract with Government or any.
law for the time being in force. There. is neither-a
special contract noralaw which prohibits Government °
" in the circumstances of this case from levying an assess-
ment on the plaintifl’s lands. This supplies the answer
to a fmther argument urged on behalf of the plaintiffs, -
" which is that they held their lands absolutely rent-free,
and no -one, not even the Government, can lawfully
‘demand assessinent from them. -They do not so hold .
them from the Government : that is clear, for if -they
did, there would be some Sanad or some record of, the,
‘matter. If they Liold them rent-free from the Talukdal,
that does not affect the righbof Government to assess:,
the lands ; for the Talukdal has no power to free any
lands from liability to pay assessment to the Govern-
ment: only the Government can do that.

. The same conclusmn, that it is lawful for Govem-
ment to demand assessment from ‘the phmtlffs can
be reached by a consideration of section 24 of Bombay
Act VI of 1888. ‘ ‘

"In 1ea11ty there is no great hardshlp 1nv01ved to the
pla_mtlffs, The ‘Government will only gather . in ‘the
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distributed over the v1llage as a whole. .

It is unnecessary atter tjus to state in detall the
- ﬁ‘ndmgs on the issues which were sent down. That -
which is the most important is No. 4 : “ Whether the

Udhad Jama was fixéd on the whole of the village, in-

~ cluding the lands in'suit, or on a share of it? If the

‘latter; on what share?” I find that the Udhad Jama

the Bombay Land Reévenue Code ‘that the Government
have the rlght to levy assessment on the lands of the

plgintiffs'in this village. Therefore I think that the -
. decree of the District Judge dismissing _the plamtlffs :

-suit-should be. mamtamed and that this appeal should
be dismissed. - ,

" BEAMAN, J. ——I have asked my learned blother to
“deliver the judgment of the Court in this case. because -
‘he was a pdrty to the remand order and fully acquamted“' ,_
. with the litigation in all its earlier stages. I have only ”j
“to add in agreement ‘with what has just been said that -
“in my opinion there can be no doubt but that the settle-:
ment made in the earlier part of the mneteenth century -

. was made with a Rathor Rajput whom I will call  the

Talukdar on behalf . of the whole village. Such was

ob]ect -was to maintdin to‘some extent at any rate the

' agrecd Jama Whlch must appalently be light 11: 1t 1s :

* was fixed on the whole of the village, and as T have said
- it follows from the operation of sections 144 and 160 of

. the nature generally of all these settlements. Their

se1gn0r1a1 rights and p11v11eges of the petty Chleftalns
and to recogmse them as proprietors of their respectlve .

v v111ages subject onl y to the payment of the Udhad Jama.

~ In such cwcumstances the Government had no concern’

* with the internal economy .of the village. - Provided .
that the Talukdar duly paid ‘the stlpulated Udhad Jama,
he might, as far-as Government was concerned, gratify

_his pnde or gener051ty by granting as much of the
village land as he chose. rent—free, -or upon any obher.

<
s
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- .terms that pleased h1m to 1nfer10r holders but such 1918.
»_"grants could never be taken as supersedmg the para—' T
L “ToLra .
» mount obhgatmn of ‘the Vﬂlage as a Whole to pPay  Sosuaray
- through the 1ecogmsed Chleftam the Jama due to the - . 'T’;E -
~ Government.. That is.a primary charge, and in my Couiscror
“.opinion, it cannot, upon any known theory',' be found to K,ﬂiA;
~have been settled with the Talukdar upon this or that

1 piece of land in the vﬂlage but it is settled with .the _
',Talukdar upon the village as a, whole ; the price, that

+is to say, at which he is to be recognlsed by the Govern—

ment as a- Ch1efta1n and proprietor eof the . v111age It~

-is poss1b1e that at the time that such settlements were _

- made the recognised. Talukdar or “his predecessor may -

. already have given away much of the village land rent-

* free to privileged classes, such as Brahmms Bhats and -

" Charans. That, ‘however, in my opmlon “does. not

~afféct the principle upon which this case has to be

- decided. QThat principle is that, apart from+all other

: Acbnsrﬂera’cions and private arrangements within the:

v1llage itself, the village . must contribute the agreed:*

Jama to . Government. 0therW1se we . mlghm have

_ the extreme case put by the 1ea1ned J udge below of the'
Government consenting to recogmse ‘a - Chieftain uq .

. 'proprietor of a village upon pajment of an annual

- Jama and the Chieftain then. giving away every Anch-

- of land in the- v111age 1ent—free arid - dechmng to pay¢
Government one rupee of the agleed Jama.  In. such a’

‘case it is not to be supposed that Government ought to

or Would recogmse such ahenatmns "The Government ‘

would then in my opmlon be entitled to say.that since

.the Talukdm had repudlated his obhgatxons the

v1llage as a whole, falhng anyone coming forward to

' represent it, must eertamly be made to pay, the Govern-

ment Jama. And thdt is 1m effect what has occurred in-

" the present case. “The Jama has not_ been paid, and
,accordmg to the Kalambandl a very large proportlon
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3 1918, - -of the v111age 1ands have already been given away . and

; T . were not*in the »Talukdar’s own estnnate liable to-
ULLA

Sopmapau < - contribute to the Jama. That, however was a matter .
T;{;F o W1th which Govexnment as far asT can see, had noth—’
Cortzoror  iDG t0.do. - As soon’ag the Talukdar declaled himself
- ;{‘XII“RA. unabl&to keep his tleaty obhga’mons the Government

in my oplmon had a perfect nght to put in force the’
provisions of sectlons 144 and 160 of the Bombay Land

Reverue Code for the single purpose of obtaining from

the- V,ﬂlage the amount of J ama which was due from it..
Such a mode of’ contrlbutlon* would not press nearly as

“heavily upon “these inferior holders of rent-free lands

as would the resumption of the village and the .levy of

assessmenb after making revenie survey, and it is quite

clear that one or the other of these modes would have

to be adopted “It cannot be seriously, I thiok, argued

that-Giovernment mtended to make free presents of

these villages to anyone to whom the Talukdar in a fit
of generos1ty mlght grahtthe whole of their lands rent--
free S+t is upon ‘this principle, I think, that- thi% andf
allfzognate cases. must be demded T

.,;-.

o .
Tam i 1n entue concurlence with the ]udwment of my
Iearn’ed brotheg; and the decree he ploposes to. make L

o We tleat this and"the othel six appeals viz., F1rst
Appeals Nos. 233, 234, 235, 236, 238 and .239 of 1910 as
consohdated for the purpose of costs, and dismiss them
w1th posts ;one set of _cOsts . payable by all the.
appellants '

Decree conﬁ7~m ed
“R. R.
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