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lealned brother and myeelf have g1ven reasons agood 1918, %

deal dlfferent from those’ given in that case. But Where . "

several dlfferent lines of reasoning - Tead to -the same Smnﬁ@?

result one is fortlﬁed in the behef that the result 1s Sgg;}gﬁ“’ :
R eorrect ' ' R

Decree conﬁrmed
R R

APPELLATE CIVIL,

v n Before Mr. Justwe Shah on dtﬁ’erence between Mr Justzce Heaton ‘
G and Mr Justice Hayward '

e

SHANKARLAL TAPIDAS (ORIGINAL PLAINTIFF), APPELLANT X ’I‘HI}
SECRETARY OF STATE FOR INDIA. IN . COUNCIL (ORIGINAL R
DEFENDANT), -RESPONDENT.® . .. . o December18.

Summary Settlement Act (Bombay Act VII qf 1863)—Land granted to o’
mosque——Atsummary settlement land continued to mosque on payment of
s ammal -quit- rent—Alzena,t;on of land by mutavali of the mosque—-Full K
h assessment demamled by Government from tke ahenee

1918 -

At the time of the summary settlement held i in 1879 “the land in dlspute
whxch had heen granted to a’ mosque was continued on’ ‘payment to Govem.
» ment of : an ahnual quit-rent, under the Smad which ran as follows :—

D) y Act VII'of 1863 of the Bombay Lerrtshtlve Council..ids hereby declared
~ that the said - land, subject..;to the -payment to Government of an annual- -
. "q'uit-rentv, of Bs. 17-8-0, seventeen and enna.s eight only, shall be continued for

ever by the British Government as the endowment property of the Jumma.

Maspd «»without increase of the said qult-rent but on the condltlon that the

managers thereof shall continue loyal and falthful subJects of the Bntxsb,
: Govemment ” : R ' :

" Nearly mxty years before suit, the then manager of the mosque allenated
(1t was assurfied that the alienation was unlawful) . the land to a‘stranger.
- TFrom 1912 onwards, the’ Government levied full assessment ‘on the land

- jn the hands of the alienee. A suit having been brought to recover the

: extra asgessment so levied :— ' :

Held by Shah and Hayward J.J. (Heaton J dzssentmw), that the provi- :

slons of the Summary Settlement Act, 1863, and the terms of the Sanad pomted
S e s Fu‘st Appea.l No. 130 of 1915, )
‘,iLR 8—-‘2,

. B s
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' ”1913_ :o to the conclusion that the condltlon that ‘the land must eontmue to be t\ho pro-
e perty of the mosque in order that the holder for the time being may. have :the
SH ANKARLAL benefit of the exemptlon from settlement allowed’ by the Sanad could not be

.., 'TAPIDAS * . imiplied, and that the Govermnent did not get any right under the Sanad’ to
v.

L mEE levy the full assessment even when the pxoperty ceased to be “the endowment :
SECRETAnY property otherwise than by a lawful alienation. AN _' .
V.. OF STATE . .
¥orInpma. . APPEAL from the de01s1on of P .I Taleyarkhan

\ Dlstrlct J nﬁge of Brea.eh

Suit to recover a sum of money

" The amount in dlspute was recovered‘ by the Geir‘ern-".
_ ment from the pla1nt1ﬂ:‘ as full -assessmént - on, certaln
land held by the pla1nt1ﬁ AR /' —.

_ The land in questlon was granted by a Mahomedan ‘

ruler to the Jumma Masjid at Amod. In 1879,.ab the
1ntroduet1on of the summary settlement the land was .

E contlnued by British Government to the mosque under
‘a Sanad which ran-as follows —

“ By Act VII of 1863 of the Bombay Leglslatlve Counml Jis helby declarcd

that the said land ‘subject (in addition to Salami or other. payments wluch

‘may have hitherto been levied) to the payment to Government. of an- annual
S ‘qult-rent of Rs. 17-8-0, seventeen and annas eight only, shall be continued for
_ever by the British Government as. .the endowment proper.ty of the
* Jumma Masjid at Amod, Taluka 'Amod, Zilla Broach, without increase of the

said quit-rent, but on the condition that the managers thereof ‘shall| contmue
. loyal and faxthful stbjects of the British Government "

.. N early s1xty years ‘before suit, the then Mutavah of
' .the mosque alienated the: land to an ancestor :of - one.
- ‘Punjabhai. Punjabhai first mortfraged the land to the

~ plaintiff in 1897, and ult1mately sold it to him in 1906

- 1In 1912 the Government levied full amount of assess—
- -ment on the land from the Plaintiff ;- and recovered also -
: .the full assessments for the years 1913 and 1914

The plaintiff . ﬁled the present sult on the 7th July
. 1914 to recover the extra assessment levied from h1m
for the years 1912, 1913 and 1914
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The defendant contended mter aha that the elalm to-, 1‘918,«-}{}

_ recove1 the amount for 1912 was barred undér Article 16 ——
of the Indlan Llrmtatlon Act ; that the plaintiff and'his SHANKABLAL

..~ - Tapipas
pledecessors-m-mtle had purchased the.land with full;"*a g

knovvledge of-the nature of the land 'Lnd the consequent'.j ‘smﬁf,’;‘fm;
“liability of the grantee to apply the income to- rehglous?.:“ OF STATE ..
-'purposes ; that when it was brought to the’ notice. oft om ot
Govemment that the income of the land in suit was not ‘
-‘being apphed to religious purposes, they took -steps. to,
~levy full assessment as the land was in possession. of the
. plaintiff and- was not utilized fOr the purpose for- Whlch A
it had. been granted,; and that the land had, under the
- circumstances, reverted to.the 01d1nary tenure ‘and. as
- such was liable to the ordlnaly %ssessment accordlno
;» to 1aW g :

The Dlstrlct Judge held tha‘o the land in questlon
Was ‘granted on ‘condition that its income- should be
. apphed to . religious purposes ;: ;- that the Government -
_ was: entitled to levy full -assessment on the land in’
© view of the fact that its income was -no longer applied
_to rehglous purposes ; that the service at -the mosque
Was being carried on as before’; that'the. plmntlﬂ' had -
acquu‘ed no right to hold the land on the rednced .
" assessment by prescription; and that the plmntlﬁ’ ,
_claim to recover the extra assessment for 1912 was
mme-bamed The sult was, the1efore, dlSlIlleed. SN

The plammﬁ appealed to the ngh Court,..

The appem’l was heard by Heaton *md Haywa;d J.T
" but their Lordships having, dlﬁered in opinion, refened
the followmg questlons of law, to a third J udge —

Is it to be taken as 1mphed by the pleadmgs in the -case that the
: plamtxff’s predécessor-in-title became. the holder of the lands by a lawful
ahenatlon? ) S : : ; o e :

2 £ not, then, asamatter of la,w, does the Sanad 1mp1y the followmg
', cor;dltlon ; thatif - the lands - cease to be the endowment property of the‘ ‘
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C 1918. i mosque otherwxse than by a 1awful ahenatlon, the Government may levy thef
- SENRE gl assessment on the. lands. - 8 : : : ‘

‘SHANKARLAL ' ' )
? _TAPIDAS “In maklng the references the1r Lo1dsl11ps dehveled‘.

e Tfmb the following’ judgments —

. SEGRETARY .« HEATON, J. :—The plamtlﬁ a Hlndu, 1s the holde1 of
7 cF STATE
“ror Inpia. ~ Certain landswhieh were once the endowment property .
Lo  of the Jumma Masjid attAmod and he claims to liold these ,
. lands at'a quit-rent much less than the .full assessment {7
Json the lands. The Collector plesumably because he:.
' {ound. that the lands had in faet ceased:to be the endow- B
. -meént property of the mosque,. levied “the .full assess-.
“ment from the plaintiff. - The latter belng aggrieved
~sued to recover the excess monies leV1ed and for an’
in]unctlon restraining the COollector from Jlevying in
* the future more than the quit-rent stated in.the. Sanad. .
confelrlng the -lands - as endowment - propelty HIS

suit was dismissed and he has  appealed to- thls Court: .

, * The questlon mvolved is a very easy . one t%stwte,
dlfﬁcult one to answer. Is the Collector rlght sn- levy-.
ing the fall assessment ? The land in question i ;'cultl-
. vable assessed Jland. To go back to first ‘Ermclples v_
the land is liable to pay land revenue, for- tlus is pro-
vided by section 45 of the Land Revenue. Code. "The’
.. assessment for land revenue has been fixed and having;
been fixed, “it shall be levied ”; for that is the law.
laid down by section 100 of the Land Revenue Code :
'_There are of course exceptlons to the general ploposr-_.
_ tions eompnsed in sections ‘45 and lOO but the only:
exception which has any apphcatlon Tere, is that stated "
- in'section 52 of the Land Revénue Code. TIt.isprovided-
by sectlon 100 that © in- ﬁxmg the assessment 1ega1d -
shall be hadto the reqmrements of the proviso to'sec--
tion 52”. The proviso to the section runs as follows PR
s P10v1ded’tlnt in the case of lands p‘utlally exempt-‘f
{rom land-revenue, .or the liability of which to payment :
* of land-revenue is subject to special - conditions ‘or’
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1estr1ct10ns respect shall be had. in the fixing of the §_19;8.'»f,‘§'
-assessment and the levy of the revenue to all’ rlghts
legally subelstlng, accoulmg to the natule of - the said. 8

HANKARLAL .

, Tapipas .
11ghts PR A f;m;f o e
’ o : SEERERRSE v ¢
“Ag the 1esu1t of plolonfred algument the conclusmn S(flf“sErTA‘“;Y
T ¥

reached was this: that the- questlon now is whether = rox Inp1a: ;,
“the plamtlﬂ has‘a legal right to- hold the land subject’ -
“only fo the payment of assessment as stated. in the -
Sanad.- If he ‘has then the case falls within the pr oviso-
to. sectmn 52 and that legal right must be respected in '
levymg the assessment. It is of course for the plamtlﬁ s
50 show-that lie has this. legal right. He seeks to do"
thls in two ways : first, by putting the Sanad before the
‘Court and contending that the Sanad gives the . legal -
rlght in question to whomsoever thele‘tftel is owner of
the lands. . Secondly,.. he seeks to do it.in virtue of - the ..
f”Sanad ‘together with proof that he is the lawful: owner -
: ;the lands and holds them accordmg to the pmpose-
{ the Sanad.... SN -

, ubtédly the plaintiff is the holdel of’ the lands
and I will assume that he is now the lawful owner, for .
he claims that he has become the owner, and on- the
“evidence. adduced Wwe ‘must take “it. a8’ ‘between the
“plaintiff and the defendant that the formerhas acqulred -
a lawful title, at least by adverse possession if. in- no _':1
othel way. Weare not here concerned with -the ques-".
mon whether a suit could " be blought on- beh‘tlf of the
mosque to 1ecove1 the land

et &3‘"‘"\"%@ ~r

4

Twill deml with the second palt of the ploposltlon '
that being the 1anu1 owner of the lands- thé plaintiff -
is entitled to. hold them at the assessment stated in the .
Sanad ‘because he holds them according t6 or. at least
not contrary to the purpose of the Sanad. I-will not

‘discuss the evidence; it is fairly set out.by the Dlstuct
- Judge in his- jtlclglnent . It does not suggest ingany .
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1918 way tlnt the plammﬂf is the proper and. dawful ahenee?“‘
= of the endowment lands. If he.were, it- may be’ that: :
SSHANKARAL" he would ‘have an irresistible case. . As-a fact ‘the
. wo o plaintiff in all probabﬂ;ty holds as a spohator of the -
% THE - )
. secrerany  €ndowment or as the successor of such 2 person. The-
" OF STATE original’ alienation. must hfwe been in all - plOb"l.blhty> '
L FOR INDIA, ;
EH - a wrongful alienation or in other. words a breach of -
trust and the alienee must have been a’ spohator ;. for
-alienations of this kind, as is: not0110us are . commonly .

“improper. This of course is' not certain, it is only a{
‘probability; but in my opinion it operates as a ce1tfunty ’

against the plamtlff in this case for he has fo. estmbhsh'

the facts he relies on and the ev1dence he himself has
rdeluced suggests an 1mp1 oper, not a lawful 'LhéenfuuonffT

of the endowment pr operty away from the mosque. The:

plamtlff therefore, fails to-show that the allenatlon by
which he has ultimately become the owner of the lands,

~was in accordance with the purpose of the endowment
Tt is a fact, therefore, in this casenthat the j purpose of thel'
“endowment has been defeated. As the plalntlif is-a

1anu1 holder of the lands but holds them ‘contrary to

the purpose of the endowment he cannot claim that ‘e

“holds according to the purpose of the Smad for. the

. purpose of the Sanad is in this _matter- 1(18111’:163L”W1th‘

- tfie purpose:of the endowment unless I am wrongﬂn:

-my opinion as to the first line of the plaintiff’s argumerit.

7As he holds contrary to the purpose of the Sanad he:

“cannot conceivably take the benefit of the Sanad; unless
““that Sanad irrevocably depmves Government of the v

“right to - levy the full assessment from Whomsoeve1 .
‘thereafter may be the owner of the lands,

Thus we are led to the first part of the two-headed;
: propos1t1on urged by the plamtlff '

The Sanad runs as follows = ,
PR By Act VII'of *1863 of the Bombay Leglslatlve Councﬂ s herebyi’t—
l declarai that the, s'ud land sub]ect (m addmon to Salaml or ‘other payments
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- } ‘ L

\Vthh may ha.ve hxthmto been 1evxed) to the paymont to Government of an . . 1918, ..
annml qu—rent of Bs. 17-8-0, seventeen and annas cight only, shall be'con- o —
tlnucd for ever by the British Goverument as the endowment propexty of the SHANRARLAL

J umma Masjid at Amod, Taluka Amod Allla..Broach, without increase of the - -TAI;I?AS )

sard qmt-lent but on the condition that the managers thereof shaH contmue B THE _
1oyal and faxthfu] subJects of the British Government "o < % SECRETARY =
OF STATE

Wha’o is stated is. that . the’ pr0perby is to. contmue; " ror Iypra, .-
for ¢ver as the endowment property ‘of the Maepd But *
Jn fact. the plopelty has eeftsed to be-the endowment‘?
property of ‘the’ Ma%]ld Thls is a -contingency ‘not
“expressly p10v1c1ed for. Isit 1mpl1edly provided for?
"The Sanad was issued under Bombay Act VII of 1863
~and was, to put it briefly, the outcome of an all‘mge- :
“ment between the Government and the manager -of the
mosque "~ According to this. arrangement _ the lands

were to be continued. for ever -to the mosque on: pay--
“ment 'Lnnually of the stated- assessment and no further
proof of -title” was to be requned from’ the- Manager»
~.on behalf of the mosque. The purpose of the<arrange-

" “ment. was to secure the lands ‘in perpetulty as the

endowment of the -mosgue.: No power to “alienate 1s.

conferred and there is no grant to « heirs and. assigns. ” 9

There Fould not properly be either in such a case ‘as -

- this, for either would be in my opinion wholly - in-

: apploprnte I'should, therefore, imply that as soon as

the purpoqe of the arrangement failed the arrangement
was ab an end. ‘The point is no doubt one as to thh
drﬁ' erence of opinion is almost inevitable and I find it
very difficult to formulate- my reasons convmcmﬂly,
. though my opinion is firmly established. My reasons
reduced to their briefest and simplest form are: these.
"The Sanad is intended to be a plain document for plain

-*"unlearned men ; it is not an elaborate legal ‘document.

Its purpose, as would be thorouwhly well understood,

was ‘at least. this (1) to secure the lands in perpetuity
asa mosque endowment ; (2) to ﬁx an assessment in "
| perpetuity ; and (3) to "secure_ the holder. of the Sanad
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1918 ;'_fmm any 1nterfelence atb the hands of Govemment sof
e long as the agr eed assessment was pald “What Would
,‘?"'VS_“,%’;EX;‘L;AL a plain unlegal man say was to happen when the lands -
o ‘glanted as- rehgmus endowment ceased to be endow-
. o ey ment lands. He would, as I think, -say’ without -
© LoF STATE - hesitation” that ‘as’ soon as- the lands ceased. to be .
%ﬁ.FOR'I“"}?‘A' . “endowment lands the 11ght to hold them at & reduced .-
' ' 'assessment would cease also. He would, I think, 1mp1y"
' t]us from the W01ds of the Sanad and the cir cumstances‘ o

v,_1n Wluch 113 Was glven S - R

It is plobable that by tleatlng the Sfmad as _a ledal .
..document to be construed. (or it may be’ camouﬂaged)'i
- by the rules of English real property. law ‘the contrary .
‘result would be reached. That, however, isa probablhty
I'feel ‘ought not to mﬂuence me: we are’ deahng W1th
'-Ind1an not with Enghsh plopelby and Wlth 'm Indmn
“ ot an Enghsh document ‘ '

, It was algued_ that the plammﬂ could succeed 1n
' v1rtue of section: 7 of’ Act VII of 1863 as his predecessor—
jm-tltle was the, ughtful owner at the ﬁbnne “of the
settlement. . That however is not - ploved ‘and” the®
ev1dence suﬂgests ‘the . extreme 1mp1ob§b111ty offsuch
a thing. ‘Tt seeins indeed obvious to ‘me- that the
alienee would not be the rightful owner-at the- date of
'}the settlement for the purpose of that seﬁtlement for
h1s ownershlp, as he was a Hindu not: connected. Wlth

'the mosque, would bé incompatible. Wlth the purpose
of suchasettlemcnt e R . S

. e UL .

It was also suggested that fhe . Sanad must be taken

~ to'be of the kind contemplated by section 6 of Bomba.y
" Act VIIof1863; and that therefore it must be taken to
"-have contemplz_zted the right to transfer and also the :
_nghts of assigns “But in fact the Sanad dui not do
_.this and it seerns- to me that having reﬂard to “the -
‘general laW as ‘to 1e11g10us end_owments the Sanad
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.

Qcould not propexly contemplate and 1mply unrestrlcted
, ])OWB] s of ahenatlon T

.-‘,‘
v : ,v

Tt-was again suggested Lhat the words “it sh‘tll e .
,lawful for thé Governox -in-Council, &c.” in section 2

of Bombay Act VII of 1863 mean' that the Governor-in- .

Council must, &e. If that be so, then undouptedly the'

Sanad must be taken to “gualantee the continuance,

in- pelpetulby, of the said land to ‘the said holders,.
_their heirs and assigns, upon the said terms ” ; and the
_ plammff would be entitled to succeed. - Now as'is well-" .
known. ‘the English words “it shall De lawful 7

,nfmtlually imply the same thing as the word “may” and
ot the same thing as the word “must.” It is ‘only - in
" particular circurnstances that those words are given the

“]egal twist ” which-changes their meanmg from .the
- normal to the petuliar. I do not tlunk .such cn'cum-\

, stances exist here,

" Therefore I think we must take the Sfmad as I have
" said as a plain document intended for’ ‘plain men. So
"4tak1ng it I gather from it an implied provision that the
. pr1v11ege ot the lesser assessment will cease when the
" pr ‘proper by ceases to be the . endowment property of. the

mosque ; unless of course it can be bhOWIl that the’

: ahenatlon was a lawtul ahenatmn Th1s has not
been shown. -

) Tllerefore T would dismiss the appeal with costs

~ As however my learned brother and myself ‘ate

unfor rtunately not agreed, our order in the matter must

be held over until the decision of the Fall Bench 1n’

- Bhuta v. Lakaduy J)/zansmqm is made known. We are
not in agreement in two matters. On the pleadlngs
my learned brother thinks that it must be presumed
~that the alienation by which the plaintif’s predeceéssor-

1n—t1t1e became the holder of the lands, was a lawfu_l :

S o (1918) 43 Bom. 433
- ILRB—B

SHANKARLAT,

. TAPIDAS
v

-Tug

chnm ARY.

‘. OF STaTE
: FOR Izmu

1918, .
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, tion by the plaintiff that he held undeér a lawful ahena—

b2 INDIAN LAW REPORTS. [VOL. XLIIL

"ahenatmn T do not think 80, _The plaintiff in' : 'p'ara..-f .

graph 4 of his plaint alleged :

! “The plaint property is bought by-the ancestors of Patel Pun]abha.l Ramdas ’
of Amod.more than 60 years back and since then continted in - their independ-
ent. possession and use. Pnnjabhai Ramdas passed a sanad- deed of the.pro-
perty in Samvat 1953, Vaishakh Sud 10th, inny favour, and in Samvat 1962,
Maha Vad 12th the same is sold- ofE to me. che then the property has
contmued in my mdependent possessmn and use.

The defendant in paragraph 3 of h1s ertten state- “
ment rephed e S .,,,

V-

o The-property in suit was Dewasthan land and’ the plamtlif ‘and hlS'
“predecessors-in-title have purchased it with knowledge of the nature of ‘the
. land and the consequent hablhty of the grantee to apply the income to reli- -

gious purpose.”

I do not read these pleadlngs as contamlng an asser—

, T

tion, still less as contalnmg an admlsslon by the(
defendant that it was s0. ,

The second matter as tolench we dlﬁer is Whether
the Sanad is to be read or not as implying a condltlon

: Therefore the pomts of law to be cons1dered are = f

(1) Is it to be taken as implied by the’ pleadlngs in -
the case that the plaintiff’s predecessor-in-title became
the holder of the lands by.a lanul alienation-? - s

(2) If not, then, as 8 matter of law, does the Sanad:
1mply the followmg cond1t1on that, if the lands cease
to be the endowment property of the mosque othermse ;

than by a lawful alienation, the .Government: may
’levy the full assessment on the lands?

HAYWARD J. :—The plamtlﬁ Bania sued to estabhsht

’hlS clalm tohold certain land partially exempt from.

land Tevenue as endowment property of a mosque. “He
demved his title from a prev1ous purchaser -from ‘a -
p1ev1ous manager of the mosque.  He did not join the :

present manager as a party and his title as agalnst the :
#
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mosque was not disputed by the defendant Secretary
~ of State. But it was pleaded that as’ the land had

praemeally ceased to be the endowment pr operty -of -the SHANRARLAL -

" mosqus, it had-become liable'to full assessment’to land ~ TAPPAS .

<1918, -

- revenue as directed by the - Collector on behalf of thie . WTHg
, P SECRETARY -
Secret'zry of State. - L e e STATE.

Tt was inter alia argued at - the trial thab this Wae vor Tnoia.
- “tantamount to a resumption of the grant” and. was .
not justified by the terms of the Sanad glanted to the
- manager of the mosque by the Collector on’ behalf of
the Secretary of State under the .Summary " Settlement «
_ Act VII of 1863. This argument was ‘rejected by the
. District Judge but has been repeated before us in First
Appeal and would appear to.raise"the real i igsue bebween ‘
- the parties for determination by this Court. .

Now the- plamtlﬂi’s title has not been dlsputed in the ‘
pleadmgs as against the mosque. It might indeed- be
dlsputed in -other proceedmgs between him and the
. manager but it must, in my- oplmon, be plesumed for

 the purpose of these pxoceechngs tobe a good " tltle as :
- against the mosque. The only issue to be decided”
¥ would therefore appear to be whether the transfer of
the land by the previous manager of the mosque. has'
rendered it liable to full assessment to land. revenue by
- the Collector on behalf of the Secretary of State. - It
~-appears to me that the decision of that issue depends on
- ‘the ‘true interpretation of the terms ‘of - ‘the Sanad -
_granted to the previous manager of the mosque under
* the Summary Settlément Act VII of 1863.- The.rele-
“vant terms are: “The. said land...shall be con-
~“tinued for ever...without increase of the annual-
';qilit-rexlt...e.s - the endowment ."property of - the
mosque.” . The Sanad was granted in- 1879 by the
~ Collector on behalf of the Secretary of State. Thé:
~ plain meaning of those terms, in my opinion; is’ that
the land- W1th its exemptlon from full assessment to
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SHANKARLAL'
o -TAPIOAS ~ -

- THE

- SECRETARY .
- " OF STATE ~

:  FOR INDIA.
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land revenue was granted to. the manager not as his
private property but as. the public property -of the
mosque. -The property granted was the land with its
exemption and the manager was not to deal with -it as
his private property but was to hold it for.the benefit
of the public entitled to use the mosque.- He was:to-

_hold it subject to the rules of Mahomedan law relat~
- ing to mosques. Tt was not intended, in my judgment; -
- to dlstmgmsh between the land and its exemption’or

to rendér the exemption liable to resumption upon the.

. transfer of the. property. If this had been intended,
it would not Iiave been left to-implication"but there
_'_WOlﬂd have Deen expless provision. Tt was not,:in fact, -

in my  judgment, . intended to vestrict the lawful
powers of ‘the mamnager to transfer the property for

~ Justifying necessity under the Mahomedan law mor to-
.p1otect the pmpelty agamst unlawful transfers” by .
71ese1v1ng special powers of resumption, over and above -

the ordinary remedies available to the public entitled
to use the mosque, to the 0011ect01 on behalf of the

: Semetary of State.

It appears to me further that thls is the true 1nte1 p1 ‘et
ation of the terms of the Sanad, not only according to-,
the plain meaning of the terms used but also according -

| _'to the authority for its grant given by the Legislature.
- It was provided that it should be lawful in respect of .

lands - ‘brought - under the Summary Settlement to

L% gualantee by Sanad the continuance, in perpetulty, of
~the said land to the saidt holders, their heirs and

assigns” by section 2 (1) and that the said lands should’

-be. the “transferable property - of the said holders,

their heirs and assigns without restriction as to..

- transfer...continued, in perpetuity, subject to a ﬁxed
‘annual payment...at -the rate of two annas for each
. rupee of the assessment” by section 6 of the Summary "
‘Settlement Act VII of 1863. ’].‘hele was, the1ef01e,‘
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. express ip’rdhibiﬁioln ag gainst restriction of the- rights of
trunsfer and against the imposition- of. tull. assessment
" on lands brought under the Summary Settlement - Act.

iz was not intended to distinguish lands held on behalf
~ of religious institutions because the special - provmons'

. of section 38 (2).of Reg. X VII of 1827 were 1epeale(l by
. and those of section 8 (3) of the Summary Settlement

1918.
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Act IT.were not repeated in Act VII of 1863. It would. :

further.appear immaterial wltether -the transfer was -
- effected after or before the grant of the Sanad. Ifafter,

the transferee could claim unmedlately under -the
. Sanad.  Tf before, he could claim the benefits of it: as
the rightful owner under the provisions of section 7
of the Summary Settlement Act VII of 1863. It would
not be possible tolevy full assessinent under the general

‘law relating to land revenue as rights legally subsisting.

“have beerf specially protected by the proviso to.
* section 52 referred to in ‘section. 100 of the Land

-~ Revenue Code, 1879. It should ﬁnally be observed that -
" ‘the right of resumption in respect of lands 'granted for -

- religious purposes under the geneml law relating to
. land revenue has been reserved not merely by implica-

" tion but in e‘{pless words in the form Appendix K to
Rule 13 of the Tules under section 214 of - the Land

' _Revenue Code, 1879, and such express reser {ation has
been given legal sanction under the Crown Grants

Act XV of 1895. "It appears to me, therefore, both on .

- the plain meamng of the terms of the Sanad_ and on the

" law relating to its grant, that no powel of resumptlon

* has been resetved to the Collector on behalf of the
Sccletaly of State. - : :

I that view should be couecb then thue outrhb to
khfwe been a decree for the recovery of Rs. 33-12-0 the
- excess assessment levied for two years by the . Collector

~ —the recovery of the excess levied for the third year,

lnvmg . been t1me-bar1e<1e—w1th costs' against ,the
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- Secretary of State; but as that view ha,s the mlsfortune-

to differ from that held by my learned brother, the
matter must be reserved for decision according to :the-

" rale shmtly to be Lnd down by the . Full Bench of
" this Court. = :

The pomts thus refemed were heard by Shah J on‘

- the 9th December 1918.

-S. Y Athanlcar for the plammffs —The Smad in

question admittedly contains  no express - “condition.
+ restricting alienation.  The condition cannot be speltf

out by implication, as the Sanad was the result of a
compromise arrived at between the Secretary of State -

“and the grantee. If, then, we take the terms of the
‘Sanad by themselves, there are only two conditions -

imposed on the contmuance of the grant: (1) that ",
the grantees shall remain. loyal to the British Goveln-_' '

. ment ; and (2) that they shall- every year pay -8 qult-.‘
rent of Rs. 17-8-0 to Government,.

< As regards statutor Y provisions, the earliest prov1smn;

 is contained in Bombay Regulation No. X VIIof 1827,
-section 38, clause 3 of which plovides that: “all land

held exempt from the payment of public revenue, if ~
such exemption was granted in consideration of service .

“to be performed, or for the support of religious or other :

establishments, or for oth»er,' special purposes, shall be.
liable to be.assessed if the conditions of the grant are -
not fulfilled.”  Negt, in 1863,  the Bombay Liegislature
passed two Acts (viz., II and VII) for the summary

~settlement -of claims to ‘exemption flom payment of -

Government land revenue .The f01me1 Act is apphc—"'

“able to the: Soubhern ‘Maratha: Country and -the

Carnatic, whilst the latter‘dpphes to Gujarat and ih'e'

Konkan. In Bombay Act. II of 1863, there is a provi-..
“sion in clause 3 of section §, which says: “lands held
on behalf of religious or charitable 1113t1tut10ns Wholly.‘-



»

‘-VOL*XLIII] BOMBAY SERIES, AR 1%

L or partlally exempt from the payment of 1and-revenue ,,

shall not be transferable from such 1nst,1tut10ns either

~ by assignment, sale (whether such sale be ]udlcml ,
public or private), gift, devise or otherwise howsoever.”

This provision has not been . enacted in the later Act,

-viz., Act VII 0f'1863. The reason of the omission seems_ )
_to be ‘that in the Districts of Broach and Surat there was®

at the time a well-recognised custom that lands granted

toan endowment could be alienated ; see. Abas AL v.
- Ghulam Muhammadm ~and Kmshnarav Ganesh V.

Rom _/rav(’) \ .

The preamble to Bombav Act VII of 1863 shows that

the purpose of the settlement was to preclude all doubt -
. in regard to the relative rights of the Government and

“the holders. The provisions of section 2 show that the

object of settlement was to settle a claim or mthel the'
~j<_1e1at10ns of the Government with the holder. -

Lands attached “to a religious endowment can ‘be-
transferled for a mnecessary purpose : see me_sotam

Gw v. Dat Gir®,

" Assuming that the ahenatlon here is unlawful then

it is the original grantee alone who can come in and

' assert it ;- and it is not open to Government to. inter-
vene in. theu' e\:ecutlve capamty and resume the '
. lands T
Lastly, a transfer opemtes to convey all the mterests )
of the transferor in the thlng ‘transferred ; no‘implica-

tion as to the right to resume can be allowecl in favour

‘of the Crown : see In re Antaji Keshav Tambe“’

S. 8. Patkar, Government Pleader, for: the lespond-

- 'ent .—In the Sanad in question there are two conditions.

First, there is an express condition that the grantees
shall remain lawful and falthful subjects of Government

() (1863) 1 Bom.[H. C.'36. (9 (1903) 25 Al 296.
@ (1867) 4 Bam E.C. (A C.J). 1 @ (1893) 18 Bom.,670.—'
- . I

1916
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Secondly, there ‘is .an. 1mphed conchtlon th‘tt the
lands shall not be d1ve1 ted from the use of the mosque.

The implied condition must be ‘deemed to arise, for the

Sanad provides that the land “shall be continued for
ever...as the endowment property of the Juma Masjid.”

‘The perpetual annexing' of the land to. the mosque .
necessarily involves prohibition of ahenamon Tt s

settled .that religious endowments in this country,’

" whether they be Hindn or Mahomedan, are not alien-’

able :-see Narayan v. Chintdman® and Preszdent &e., .

N of the College of St. «MarJ Magdalen, - Oxford v. The |

Attorney-General®. The Mahomedan law also forbids

~ alienation of the mosque proper _ty see Tyabji’s: Ma,ho-
~ medan Law, pp. 373, 419, 420. The grant in the present

case being a Crown, grant should be construed . in

~ favour of Government and. against the grantee: see .

Vaman Janardan Joshi v. The Collector of Thana®.

- and The Collector of Ratnagiriv. Antaji Lakshman®:

The Summary Settlement Act (Bombay Act ¥ i1 of -

1863) provides for four modes in which - exemption .
" under the Act could be allowed : see sections 6, 19, 20 -
“and 21. " The Act deals with exemption from payment '
- of Government revenue and lhas nothing. to ‘do - with -.
" grant of land. There is nothmg 0 shoW ‘that the

settlement here was under section 6 of the Act

~section 7 has therefore no appllc‘mon

Lastl y, the expless condltlon that the manager shall.
contmue to be a loyal and faithfal subject of the British -
Governmen® is in' favour of the inference of an 1mp1ied

condition that the land slnll be for ever the ‘endow-
.-ment ploperty of the mosque : - .

.

Abhz/amk(w in reply —Tf there Wae a settlement at

,a,ll in this case it should have been under sectlon 6 of -

LS

. S
® (1881) 5:Bom. 393. , @) (1869) 6B0m H. C (A C J) 191,

@ (1857) 6 H,L.C, 189. - - (9(1893) 12 Bom, 534 at p. 544,
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) Bombay Act VII of 1863 f01 a Sanad can be 1ssued;,~ 3

_,only on. such a settlement a Sanad is not a grant ; it is
) ‘only a settlement of p1ev1ously existing rights. N

As to the ar gument that Cr own grants must be con;

: stl:ued. in favour.of the Crown, the limits of that rule ‘§
~are stated in Lord v. The Commissioner for the O'zl yof

- Sydney? cited in Vaman Janardan Jos/n v. " The
J.;Callector of- Thana®; and Inre dAntaji Keshav

" Tambe®; and it is only  when the ordinar y modes of

' eonstruction fail that resd‘i't should be h‘td to the- above
"doctune ey
S . oa v
| SHAH J i—In consequence of the d1ffe1ence of opinion
_ between Sir John Heaton J. and Hayward J.. who
heard thls appeal, it, has been referred to me under
' cxectlon 98 of the Code of Civil Procedure in accordance
 with the conclusion arrived at by the Full Bench in
Bhuta v. Lakadw Dhansing ™ as to the 1)1oce(lure to
’ be followed in such cases.. : . .
, The points of law upon Whlch they dlffel. have been
st'zted thus: “(1) Is it to be taken as implied by the
o pleadings in the case. that the plaintiff’s predecessor-in-
“title became the holder* of the lands by a. lawfal dhena-
' t1on? (2) If pot, then as a matter of law does the .Samd

imply the followmg condition : that, if the lands cease

. to be the endowment property of the mosque otherwise
than by a lawful alienatidn, the Government may . levy
the full agsessment on the lands ?”- :

As to the first question -it is not d1sputecl bef01e me, -

rLnd. both the d1ffeung1udgments proceed on the hypo-
theS1s that for the purpose "of this sult the plaintift
must be taken to have acquired-a lawful - title to the
-land in suit, qu1te apalt from the question whether the

@ (1859) 12 Moo. P. C. 473. (%) (1893) 18- Bom. 670 at p. 67.

® (1869) 6 Bom. H. C. (A. C. J) 191, ® (1918) 43 Bom, 433,
ILRS—4 . _
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' original ahena’mon in favour of the ancestor of the

plaintiff’s predecessor-m—tltle was lawful or not. I am-

_not concerned in this htlgatlon ‘with' the questlon -
whether the manager of the mosque has now any -
_ rlght to the land in smt against thee plaintiff: and I

express ‘no opinion Whatever on that question. The

. plaintiff must be taken in this suit to have acqmred a
Jawful title to the land. The questmn whether the -

- original alienation in “favour of the. ancestor of Punja-
‘bhai, who mortgaged the land in 1897 and subsequently -

sold it in 1906 to the present plaintiff, was lawful or .

, not stands on a different footing. The plaint refers to

_ this alienatior in . favour of P_un]abhars ancestor more -

- than sixty years ago : and in the written statement it is '
- pleaded that the land in "suit is Devasthan land and the

plaintiff and his predecessor-in-title have purchased it
with knowledge of the nature of the land and the con-.

’sequenf liability of the grantee to apply the ihcome to -

religious purposes. It is difficult to say that ‘the
defendant questioned the validity of the.aliénation

- referred to in the plaint; and"if is urged .for ‘the

- appellant that the defendant did not care to put the plamf,-

iff to the pr oof of the propriety and vahdlty of an aliena-

tiqn, which took place many years ago. It is urged

that the e‘astence of a local custom in the Dlstuct

_of Broaclh in favour of an alienation. of wakf

" property is recognised in Abas Al v. .Ghulam, .
"‘Muhammad(l\ and that in Narag yan v. C’hmtaman(‘) :
" Westropp, C. J. while ‘referring  to* the inaliena-

bility of religious ‘endowments, Whe’rher Hindu or-

- Mahomedan, recognises certain ‘exceptions 1nc1ud1ng
.- ‘the exception based on the local custom referred to, -

. “Furfher it cannot be said thab accordmor to Mahomed-,
‘an law the wakf _property. can never. be validly
- alienated. Under these circumstances I think that on

M (1863)1 Bom, H.C, 36. ~ . (9 (1881) 5 Bom, 393, . . .
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the pleadmg% the alienation in favour of Pumabhals "’i9'§3-.1
"ancestor may be properly taken .to be lawful. ThlS~. o
~ point, however, has no practical importance, having'« SPAVKARLAL .

TAPIDAS -
/ regard to the view, which I take of the second question: - e
~and I should hésitate to base my decision on such an smgﬁ. ARY

1mp11cat1on from the ‘pleadings.- If the  ultimate - orSrare
- decision depended in’ any way on this pom’o I mlght - won Im:,“'.
have considered the suggestion that.in the 1nterests of
- justice it would be plopgl to send down an issue on the ;
" point, to allow the partits an opportunityof aﬂducmﬂ
evidence thereon, and to decide the question on proper

~ ‘materials instead of basing an infer ence in favoul of the .
 plaintiff on the pleadmgs e e

Assummg, however, that the ahenatlon in favour of
\the plaintiff’s predecessor-in-title ‘was unlawful as the -

- second question-assumes, is the defendant entitled to
. levy full assessment on the land ? The answer to this -

~question depends upon the ‘construction of the Sanad.

_ The Sanad was issued in 1879 to the manager of.the

" mosque, The. land in suit was brought. under the Sum-
mary Settlement authorised by Act VII of 1863. After

“reciting that fact the Sanad ‘provides. “that the said

~.land subject (in. addition to Salami or other payments

. Whlch may . have been hitherto levied) to the payinent

) _to Govemment of an annual quit-rent of Rs. 17—8—0 only

shall be' continued for ever by the British Government

. as the endowment proper ty of the Joomma Masjid at

.Amod without increase of the said quit-rent, but on the

’ condition that the managers. thereof shall continue

loyal and. faithful subjects of the British Government.”

- Tt is not suggested in the present case that the condi- .

tion that the managers of the mosque shall-continue to .

- be faithful and loyal sub]eots of the B11t1sh Government

1s not fulfilled. o

The right to levy the f,ull assessment iig claimed for
.~ the Government on the ground that the land has ceased -
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1018, to be the p1operty of the mosque. It is contended that
SIIA\IKARLAL . the condmon ‘that the grant shall continue only so
TAPIDAS lonrr as the land shall continue to ba the plopelty of -
. I the mosque is implied by the terms of the  Sanad and
" Smorwrary. bhat the absénce of the words “heirs and assigns” S',;~
o or Seams. - consistent only with that view. The learned G'Qvem-" :
o ment Pleader contended that even if the ougm'ﬂ
. alienation by the manager in favour oE Pun]abhal :
‘ancestor - ‘were lawful'the Government would still’ have ;
. the right to resume the grant in case “the " land ceased
‘to be the property of the mosque. For the plamtlﬁ' 1t
-is urged that the Sam,d ig in the usua,l form adopted'in
~ the case’of a gettlement relating to any 1el1g10us endow-'
ment, that the absence of the Words “Heirs and ass1gns
- is not inappropriate in siich a case, and that acco1d1nr¥ '
to the provisjons and the ‘scheme of the Summarv
Settlement: Act - ( Bombay "Act VII of 1863),: thh
‘applies-to the present settlement, and ‘tccordmg to the,
. terms of+the Sanad no sudéh condition as’is suggested
. by the- defendant can bs implied. Itis urged’ that’so
- long as the quit-rent is paid and so long as‘the manag‘ew
continue to be faithfal and loyal -subjects, the- Govem-
ment have agreed to continue the land in per petmty
~as the endowment property, whéther’ it contintés to-
. "be the property of the mosque or is transfened vahdly
or 1nva11dly to third parties. -

. Aftera ca.reful conSLdemtlon of the 'uguments urged ’
' »on both “sides, I am 1of opinion that no such condition .
as is stated in the quesmon is 1mphed by. the terms of -
the Sanad, and that the Government have no:right to-
llevy the full assessment “as thoy have done. . JIn_the
. first p]dce the land is eqnessly b10110ht undel the
Summary Settlement authorised by Bombay Act VII of .
'1863. - This indicates to my mind that the natare of the. -
" settlement is suchas is’ fmthoused by section 2 of the
- Act. The sectloh is geneml and Would 'zpply to a.ll
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lands, mcludmg the endowment lands. The"S'm'zid‘vv ’
does not in terms refer to section 2'; but the expression

“Summary Settlement” authorised "by Act VII of 1863

“eéin properly refer only to such settlement as 1s author-'

ised’ by the section..

It is contended by the Govemment Pleader th‘tt the'
Sanad may be the result of an inguiry and a decision:

contemphted by the Act and he refers to sections 14,
19, 20 21 and 22 of ‘the Act. In the first place thé

1}ec01d of the case does not disclose any basis for the
suggestion. that there was a decision and -that the
Sanad was . based upon such a decision. Secondly, it is
contrary to the terms of the Sanad, as ordinarily the
vsettlement'based upon an inquiry and a decision would.
" not be the summary settlement authorised by the Act.”
It would be a settlement Whlch would répresent the
terms of the old grant based upon the proof of such
-grant T : o R

Further, the words of glant in the Samd read in thelr

plain and natural sense show that so far as the Govern-:

ment_ are | concelned the property- shall - forever be

continued as the endowment property of the mosque.

It would not.be reasonable to imply such" a condition
asis now suggested. by the Government from these
words. If the Government wanted to imposé such'a
condition it should have been stated, instead of leaving
it to bé implied in this manner. I-do not think that it

¢ould be implied without unduly straining the words -

vor without reading words in the Sanad which are not

there. The:infirmity of this contentmn is exposed, in

‘my opinion, by the fact that it necessarily involves the
vesult that they Grovernment could levy full assessment,

1918. -
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even if the property be aliénated by the managers of
g ‘the mosyue for a proper purpose in a proper manner.

No doubt - the Govemment Pleader has' contended that
that id the true view. But I feel sule from the ]udgment
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, of Mr. Justwe Heaton that he Would dlS'LuOW such a~ |

eontentlon for he observes that if the plamtlff were a.
proper and lawful alienes of the endowment lands he
would have anirresistible case. Therefore it is that
the point of dt&elence has bsen limited to a case where
the property ceases  to be endowment property. other- -
wise than by a lawfal alienation. I have no heutamon

- in disallowing the . contention that under the terms ‘of .
‘the Sanad the Government have the right - to. resume

.. the grant or to levy full assessment when the property
isvalidly: and ploperly a,uenated by bhe managers of -
the mosque, ~This affords a reason for not’ 1mp0rtmg'

such a condition -in the Sanad at all even when
.the property ceases to be-the endowment property
_ otl1erw15e than by a lawfal ahenatlon

The omlssmn of the words “heirs and asmgns does-

" not present any insuperable difficulty to my mind.  In |

the case’of endowment lands these words are probably '
*considered _unnecessary or 1napprop11ate “when “the,

) na,ture of the - settlement is indicated i in clear words by

1etelen(,e to Act VII of 1863. But whatever the reason
" of the omission may be, I do nob think that the -omis- .
sion.can justify the impor ting of a condition; whichis’
not expressed, and. Whlch seems to be mconsmtent Wlth ‘

. the prov151ons ‘of the Act.

The pu1pose of the Act is. cIea,lly stated i 111 the pre-
.amble and -section 2 -authorises the contmuance Jin
_perpetuity of the land to the holders, their heirs and,
assigns, upon certain terms and conditions, Secmon 6 .
_provides that™ the property shall be heritable ard
transterable it may be thatin virtue of the . specml
hmltatlons of the parficular holder -it may not be N
“heritable or transferable in the ordinar vV Sense : but S0 -
far as the Government afe concerned, it Would be
hentable and transferable. Seqmon 7 provides also k
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that any settlement ‘made by"che Governm-m—Councll .

. 'with the holder of any land will be binding upon the
rlghtful owner, his hegrs and asslgns whoever such

rightful owner imay be.. These provisions apply tothe
Summary Settlement authorised by the Act, and. inmy .

“opinion they apply even when the settlement ‘ig in

respect of the endowment lands.. The 1mp0rtmg of the -

cond1t10n NOW suggested would be inconsistent with.
these p10v1s1ons This view is also supported by the
omlssmn in Act VII of 1863 of the provisions correspond-
+ing to ‘section 38, clause 2 of :Regulation XVII of 1827,

and section. 8 of Bombay Aet IT of 1863.- Act VII of 1863,

which.repealed section 38 of ‘the Regulation of 1827,
and Act IT of 1863 were passéd.about the same -time.
Both'the ‘Acts have been framed with s1m1lar objects
in view and the absence of any provision in Act VIL
. of 1863 correspondmg to section 8 of Act IT of - 1863 is

"not - without significance. In Krishnarav Ganeésh*v:

< Rangrav® Westropp J.  observes with reference to

this omission as follows :—“That Bombay Aet VI of

- 1863 contains no similar provision, may ;posslbly be
. due.to.the fact that in some few places in the territories

to which it applies, e.g., Broach - and Surat, it seems
-that by local custom, contrary to the geneml law, -

- lands held for Mahammadan rehglous pm poses have
been treated as alienable.”

-

‘The provisions of the Act Whmh musb be taken to

govern the settlement in questlon, and the terms of the
‘Sanad point to the conclusion that the condition that
“the land must continue -to be the property of the
mosque in order that the holder for. the time being

. may have the benefit of the exemption from assessment.

“allowed by the Sanad cannot be implied, and that the

Government do not ‘get any right under the Sanad to-

levy the full assessment even when the property ceases
) NO%D4Bm1HC(ACJ)1Mp9
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1918, tobe the endowment property otherw1se than bya ‘f
T _1anu1 ahenatlon : RN
. -Sﬂﬁx)ﬁ“ .. "The amument ‘that the’ Government oould not have .

2 intended to continue the grant even when the purpose *

T .
i S_ECR};ARY _ of the gla,nt is defeated has no force in view. of the .
“ o OF SraTe provisions of the Act. In every case the purpose of the

. ror INDIA. .
3 grant is defeated in- 2 sense, “when a trespasser becomes

~ the holder by adverse possession and depuves the
rightful holder of his property. In the case of. the
endowment propelty the purpose is more Olamnfrly
defeated when a stranger comes in otherwise than bya
lawful alienation. ' The trae view seems -to-me to be |
~ that when any land is brought under the Summary.
Settlement authorised by Act VII of 1863, the right of
the Government. to the qult-rent fixed in the Sanad in |
accordance with the provisions of .the Act, and. the
‘right of:the lawful holder for the time being to the '
- .exemption allowed under the Summary Settlement are
fixed i in perpetuity subject of course to the conditione_“
expressly mentioned in the Sanad, without any . re- -
ference to the questlon whether the land contmues to -
be the property of the original grantee or not. It is
for the manager of the 1‘8110‘10113 institation to take care
of the endowment propel by as it is for an individual to
take care of his private property: and the negligence,
‘or the mlsconduct of the manager, cannot beneﬁt the

Government under the _provisions of the Aet 'md the ‘
termSUftheSmad _ T «‘7: T

1, therefore, agree W1th my brother dewald 011 the
second question. o o .

The result is that the deoree of the lower- Ooult 1s’
.revelsed and there will be a decree for the plamtﬂf for;

. Rs, 33- 12—0 Wlth eosts throughout on the dofendant

Dem ee rever ted
BB
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