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essennally dlfferent then, I thmk ‘it mnnot be supposed .-
“that the finding-is a final decision. <It seems to me *to.
be. mergly an e‘zpressmn of: opmlon and nothlng more.

Wlth costs.
Décre‘e confirmed.

APPELLATE CIVIL:

: Bq/oré Mr. Justice IIedton and ]l[r; Justice Pralt,

SHAIIASAHEB MARD SABDARALLI AND “ogfuERS- (ORIGNAL DEI‘E\'D-‘

~ants Nos. 1.70 3), AI‘PELLA‘{TS e, SAD ”HIV_ SUPDU ,(_onmmu,

PLAI\XTIFF), RespowpENT.® © - ,Q B L -

yfhml Procedurr- Code (Act V of 1908), Order XXXI V Rule Z—Mortgaga

g

A suzt-—-—All persons interested in the mortgage to be parties to the suit—Sonie

~ouly of the heirs of mortga, Jor Joined as parties—Suit not bad for B
Jomder of partzes ST Y :

bl

The p}amh[f, a mor tgagee, sued to recover the ‘_nlorféage debt .by Jsalé of

. mortgaged properties. The original mortgagor,” who was a Mahomedan, having

died before the suit, only his widow and daughters, were made -defendants.

It was contended that fhie suit was bad for non- joinder of - othel Jieus of the-
' moxtwa"m, viz., his bxothcl and sister sclnldren i L e

]Ieltl ‘that the non-]omdex of parties was not, fatal to the suit, m'\smuch

as the suit was pxopelly constituted at the. date of the plaint so as to cmblc.

:" the Court to adjudicate as betwccn the par tlcq unplc'lde

A

SLCOND appeal from the decnsmn of G -G, Dutt .
-A%sm‘mnt Judge of Khandesh,. conﬁrmmﬂ the decree:

pqued by M. M. Bhatt; Subordmate J udge at Erandol*

One Sabdaralh, a Mwhomedan e‘{ecuted two mortga&es ’
in 1896 in favo ]ﬁm of the plaintiff. After Sabdaralli’g- -

g ._ death the plal iff brought a suit on the 11th J ‘mualy

ST - Second Appewl No. 654 of 1916. .
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Therefore I think that this 'Lppeml should be dlsmlssed ’

V.
Daya -
Rama, o

1918.
Decembar 8.
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19180 ' 1‘)11 o recover the money due on the. 11101trrage The ‘
S—*—‘—" widow -and the daughters of Sabdaralli were. made
‘,~,~:H.AH‘:,§~A HEB - defendants ; the other heirs of Sabdalalh nam’gly, his’

- ngsmv brother and sister’s-children, were not made paxrties to -
- DU, -
. vrne. _the suit.- The widow (defendant No. 1) contended inter -

_alia in her written statement that. the suit W‘m bad f01e
non-]omdel of p‘utles. L . e

The Subordm‘tte J udge was of op1n1011 that the Whole
Sult was 1not bad for non-]omdel of parties, . though.
pereons not ]omed as defendants would not be bound *
by the decree. . He, therefore, passed the usual. mort-
gage decree against the W1dow and d'mghtels of Sabdar-

~ alli, defendants Nos.1to3. .-~ : :

-

- The Assxstant Judge on appeal conﬁlmed the demee.ﬁ,.
Defendants Nos 1 to 3 appealed to the ngh Court »

-3 M. Kaikini, for the '1ppe1hnts —The eult belnrr

: _- defective for want of parties shonld e dismissed :
Qivil Procedure Oode 1908 Order XXXIV, Rule 1 and
Gllam Kadir Khan v. Mustakim Khan®, The object
- of the rule is to prevent multiplicity of suits.. Here,
the suit has been fileéd on the last day on which it could
_.be filed; so that, if any party is freshly added.now,
‘the suit would be beyond time under section 22 of the
" Limitation Act, 1908. The lower Court has relied on
“Virchand Vajikaranshet v. Kondu® and -decided
- against us. But that case is based on the doctrine of
. representation, which doctrine, it has- been' recently
. held, does not apply to Mahomedans: see Mirkha v.
“ Bhagirthibai) As regards section 22 of the Limita-
t1on Act,. the equlty of redemption cannot be split
-up’; the omitted persons are . therefore - necessary
pmtles, and as against them the suit is aheady‘-'_
balred In GumwaJJa v, Datlatmya(‘) the newly~~

) (1895)18All 00, ¢ e (1918) 43 Bom., 412
@ (1915) 39 Bom. 729.- = - . . .. () (1903) 28 Bom: 11. . et
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;_»,.added pfu tres were not necessaly\ paltleq ; .and that case

1918,

has - been dissented from in Mathewson v. Ram Kanai -

© Singh Ded®: - The terms of Order XXXIV, Rule 1, are’ .

1mpe1 atlve

, Shm Jne f01 the 1espondent :~The plesent caqel
. s govelned by Virchand T/aﬂlcaranshet v. Kondu®.
~ The suit as instituted was’ plopelly constituted. -
Order XXXIV Rule 1, enacts only a rule of procedure

~“'Any ob]ectlon as to non-]omder of parties.is ‘only a.

'techmcal ob]ectlon see sectmn 99 of the Givil Procedure

. Code.. It is only the mortﬂaged estate that is liable,
l*mthel the persons not impleaded were not necessary.
pmmes “Any " person interested in ‘the -equity of
- Jedemptlon can redeem : see sectlon 91 of the Transfer
" of Property Act. II so, he alone can be sued an;l com-
;": ,pelled to 1edeem L :

) ) GJ

PRATT . -—In thls smt the 11101tg'1gee, Who is re-.‘

spondent in this, appeal, sued to recover the mortgage
;,:debt by ‘sale of propeltles mmtgaged in 1896 by the
* .deceased, Sabdaralli.” The stit’ was. brought within the

y "extended perlotl of 11m1tat10n allowed by section 36 of

the Indian Limitation Act, 11908, and the ongmal

m01tga001 laving died be£01e the suit his ‘wife and

3 daughtel s—the, appellants——-vvele made defendants -

Objectmn wag taken in the first Court that the smt :

.‘ was bad for non-]omd’er of other heirs of Sabdaralli—

 his- brother and sister’s children. - But the mortgagee
.fdld not join them in spite of the ob]ectlon as the penod ‘

‘ of 11m1tat10n a8 ‘againsgt them had expired. .

: The Subouhnate J u(Tge held that the non-]omdel of
these heirs was not fatal+to the suit and decreed the
‘suit as against the interest of the wife and daughtels

. 'l‘he lower ~appellate Comt conhrmed thm .dectee 'md

-y (1909) 36 Cal. 675. ﬁ L @ (1915) 39 Bom. 729. -
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v
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1918, - the Wlfe and ddlwhtem in. thle appeal oontend that the
: provisions of Order XXXIV, Rule 1, are nnpemtlve and
 BHAHASANES  {]at the non-]omdel of the heirs admittedly interested
7 Saossmy | in the equity of 1edemnt10n necessitated the dmmssal

:-. 8umUS . of the suit.

- This is the only point 1msed in the appeal

«Now the- mmtgage ‘security is of course- 111dlv151b1e '

" and the mortgagee must sue to- realize the whole of his
“debt out.of the property mortgaged. This is the sub- .-

* stantive law enacted in section 67 of the Tlansfer of
. Property Act. Then Order XXXIV, Rule 1,is a rule of
procedure that all persons interested in the mortgage
, securlty or the right of . redemption slnll be made
' fpfu tiesto the suit. 'The object of this rule is clearly to
. avoid multiplication of suits, but does a breach of this -
" ruleinvolye the consequence that the suit- should De-
* dismissed? - The answer to this question” is; I think, "~
supphed by section 99 of the Code. That section 1efelsl
to cases of mis-joinder: of parties but misjoinder

, 1ncludes.non_-]omder. Yakkanath Eacharavunni Valca‘-;
Kaimal v. Manakkat = Vasunni Elaya Kaimal®,.
A:ccmdlng to that section non-joinder of parties, thoughf
a breach of the procedure enjoined by.the Code, . is not-

~ afatal defect unless it affects the merits of the case or
»wthe}uuedmt]on of the Court: Neither of these. condi--
" tions is fulfilled in the 1)10b011t case. The right to
,"\"eniolce the mmtgage charge against the part of the.
- security 1ep1esented by the sharés of the excluded heusl
is lost. The 301nde1 of these heirs- will not affect the
- merits of the case, for it is .only the. right, title and-
inferest of the defendants. that can be sold. . The mort-:.
-gagee, though he haslost part of the security, is entitled:
tor enfowe his charge against the rest and there is. no;
* bar on the ]unsd]ctmn of the Cou1t to entertam suchf:
Y Sult -

‘ﬂ)f(1909)~3§ Mad, 436,
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The telms of sectlon 80 of the Tmm[u of: Plopexty :51918""
Act av of 1882) which cmresponded to Order XXXIV, =
“Rule 1, were held by the Allahabad High Court in Meate - Snanssames,
~Din Kasodhan v. Kazim Husain® and Glaudam Radir SADXsmV
“Khan v. Mustalczm Khan® to Le imperative so that~ - "%
fa1lule to ]0111 the parties mdlcated involved dismissal -

“of the suit. These cases ploceeded on what Was_sup-
7posed to be the imperative charagter . of the W01d
“must”. in section 85... But this word is now dropped
~out ‘md thie section is incorporated i in the Code of Civil ~
PlOCGdIlle showing that the matter is one of pmcedme
' amh egulated by section 99. The judginent in Mata Din’ S
casc“) said (page 465) that the imperative construction, -
“was necessary in order that “litigants should be mado
#to Lnow ‘and feel the. Statute Law.” This can h'udly .
be adlmtted as a.valid 'ugument and gustlﬁes the -
br1t1018111 ‘of Mr. Ghose in his work on the Law of -
'Moﬂgafres in India that COULtS exist not for the sake of -
_discipline but for detelmmmg matters in controveisy
" between the parties; I think the correct. construction
‘Was that put upon the section ii1 the. dlsqentlent judg-
ment ‘of Mahmood J. in Mata Din’s case®.. 1In the
_ 'tbsence of ‘words of prohibition the .sectlon is not to be
- vead ag if 1t began by saying that “No suit shall be(
- ontertamed vnless all parties;. &c ” This view.is
Supported by a dictum of the Prlvy Councll in Umes-
- Chunder Sircar v. Zahm Fatwna@) ~ At pa“e 179 of .
. the eport. their Lo1dsh1ps say — : T

“Pelsons Who ‘have tdken tmnsfezs of pzoperty '
- subject to a mortgage cannot be. bound by proceedmgs
in-a subsequent suib bebween the prior mortgigee
and - the mortgagm ‘to Whlch they are 'never made
' pLu tles

a) (1891) 13 All. 432 T e (1895) 18 All. 109. _
@ (1890) 18 Cal: B -
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L1918, EVJdently then Lordshlpb '5]10“811‘3 a Sult on’ the :

Y’TS - moltgage would be. competent although’ asswnees of -

| mH‘;‘s:xHEI% ‘the equity Of redémption had not: been made p‘umes B}
Séﬁﬁf,i’;“’, . We have mnext been. confxonted with cases. on géc-

tion 22 of the Indian ant'mon Act which decide trhat‘
- when necessary parties are not ]omed within the- penod
of limitation the suit must be dismissed. In Gurivay; yya
K v-Dattah'a ya® it was sald that “such a vesult must
" depend upon consideration. of ‘the questlon whether
” the joinder was necessary to enable the Court to award
such relief as may be glven in the Suit as fnme( "-'fox' :
~instance, in a suit by one of several joint’ pronnsees the -
« “other promisees are necessary parties for* no relief' can
be given to one .of them. The suit is not.properly
" constituted unless “all the co-pr omlsee% join, for: the -
plaintiff can only enfome his elaii in COIlJllIlCthIl with
" them: Ramsebule. v. Ramlall®. So also a paltltlon
suit cannot be. constltuted unless all the. co-parceners -
- are made paltles ‘But on the other hand when the smt
_ can be constltuted without the other parties and ‘their.
]omdel is only desirable as in Guruvayya’s case™ “for
the purpose of safe-gualdmg the rlrvhts Subsmtm as
betweeu ‘them and. others claiming genemlly in the
‘same interest” the suit should proceed and ‘the: Comt
should award such 1ehef as may be given in the suit as -
framed. That necessary parties- mean parties necess(uy
‘to the constitution of the suit seems to have been the
view taken by the Privy Council in the case of Azshcm
- Prasad. v, Har Namm Sm J]l(s) Then‘ Lordshlps
Sa]_d__' o . e . e N

" “By tlns tlme the three yeals allowed by Act XV of
1877 - Second Schedule Article 64, had expired, and’ 1t
. became Tecessary to determine whether or not the

addltlon'd plamtﬂfs ‘Were rewlly necessary partles

m (1903)"8 Bom. Ilatp e (1881)60al 315
. - @ (4911) 33 AlL 27> abp "76“ o
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because 1f not the suit had always becn plopelly con-

stltuted and the time under the statute stopped running’

“on the 3rd June 1904 (‘rhe dwte of the plamt), within
the three years.”

The dlstlnctlon between necessary partles and proper

partles is made in Order I, Rule 10 (2), where neces- |
.-sary, parties are parties “who ought to liave been
]omed’ -and who are m(hspensable as without them no .

" decree at all can be made and proper parties are those

" whose .presence enables the Court to adjudicate more

. “effectually and completely This ig the distinction,

made in the passage quoted from Pomemy on Remcdles’

111 Keskavram v.  RarchhodW,

NOW tlns suit” was propelly constltufed when the

pl'un’r was filed for 1 have aheady shown that the .
* Court could award - elief against “the interest of.
“defendants. Section 22 of the Indian Limitation Act

does not therefme necesmt‘lte the dismissal of the suit.

’l‘he test thelefme both under Older XXXIV Rule 1
o and sechon 29 of the Indian Llnutamon Act is the same:

s was the suit plopelly constituted at the date of the
p]mnt so as to enable the Court-to ad\udlmte as between
the paltlos 1mp1e’tded? ST

My conclusions both as to the eﬂect of Order XXXIV

- Rule 1,.and section 22 of the Indian Limitation Act are

3 Supp'or'ted' by a recent decision of this Court in Virchand

Vaﬂkaranshet v.Kondu®. 1 do not however eipxess

, agleement with the de01510n in that suit that the mort-

- gage decree .would be binding on the Mahomedan

-~ co-heirs who were not par tlee _But this pomt does not

" ause for dec1s1on

oI, thelefore thlnk the lowel Ooults were 11fvht and
Would conﬁrm the demee 'md dlemms this appe‘xl Wlth
CO%ﬁb " ‘ ' -

o (1905) 30 Bom 156 at . 161, LT @ (1915) 39 Bom, 729,

1918,

.SHAHASATIRB
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1913 HeATON; J. o —T empnatlmlly f\g} ee- ﬂnt tho Comt%

T :fbelow were 11r>ht not to dismiss the suit. ']_‘lns is the
SHAMIASAIER . only matter before us. “We are not. asked to decide -

‘SADasm\f what wﬂl be the effect. of the decrpe that has been"’r'_-;
' Surov. made; so on that pomt I say- nothmg s

-

, A moltgacrees clfum when it is put’ fOI‘V\ 'ud in the e
form taken in theﬁe proceedings, is primarily’ a clalm
. against pwpelty The claim here, so fa1 as it colcerned S
"the property, was made in time, the persons cited* as[}_‘"

defendants were couectly 1nf1de defend‘mts but they =
~d1d not' comprise- all. who ~should be -defenidants. -
- Possibly the correct procedure in the trial Court. would:
have been to-direct the plaintiff to add. the-other
defendants. But, the real attack on the demsmn of the
* lower Courts is not on, that glound at %11 “In order to
- be -able. to_ applecnte the true. legal’ Pposition I W111.
 assume that the others were added as defendants and g
~ that the ¢laim against them was time-barred. * T cannot
" see how in justice or in law, it follows that.the whole
claim must be dismissed. It is not so 1)10v1ded by.'z’
‘Order XXXIV, Rule 1, either expressly or as I think
-.impliedly. The disadvantages of failing to join'in t1me s
persons who ought to he. defendfmts are quite serious :
- enough without adding to them by dlsmlsung a suit. -
" There is certainly no other provision <in the Plocedme. '
Code - which. supports the view. that in such cncum-
- gtances as these a ezmt should be Who ly (hsnuscsed N

If that s the position reached after a study of the' '-'
- law Bf procedire, it remains unassailed by anything -
to be found in the laW of. mortgage, a8 I undelstand it. ’

_In‘the case of Virchand Vajz/camnshet Vi Kondu“"{
,"thls Court, in circumstances alniost identical with those-
. now before us, aruved at the same conclusion as that,:
T _we propose to glve effeet to It 1s true that my

4

. 0 (1915) 39 Botn 729. .
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lealned brother and myeelf have g1ven reasons agood 1918, %

deal dlfferent from those’ given in that case. But Where . "

several dlfferent lines of reasoning - Tead to -the same Smnﬁ@?

result one is fortlﬁed in the behef that the result 1s Sgg;}gﬁ“’ :
R eorrect ' ' R

Decree conﬁrmed
R R

APPELLATE CIVIL,

v n Before Mr. Justwe Shah on dtﬁ’erence between Mr Justzce Heaton ‘
G and Mr Justice Hayward '

e

SHANKARLAL TAPIDAS (ORIGINAL PLAINTIFF), APPELLANT X ’I‘HI}
SECRETARY OF STATE FOR INDIA. IN . COUNCIL (ORIGINAL R
DEFENDANT), -RESPONDENT.® . .. . o December18.

Summary Settlement Act (Bombay Act VII qf 1863)—Land granted to o’
mosque——Atsummary settlement land continued to mosque on payment of
s ammal -quit- rent—Alzena,t;on of land by mutavali of the mosque—-Full K
h assessment demamled by Government from tke ahenee

1918 -

At the time of the summary settlement held i in 1879 “the land in dlspute
whxch had heen granted to a’ mosque was continued on’ ‘payment to Govem.
» ment of : an ahnual quit-rent, under the Smad which ran as follows :—

D) y Act VII'of 1863 of the Bombay Lerrtshtlve Council..ids hereby declared
~ that the said - land, subject..;to the -payment to Government of an annual- -
. "q'uit-rentv, of Bs. 17-8-0, seventeen and enna.s eight only, shall be continued for

ever by the British Government as the endowment property of the Jumma.

Maspd «»without increase of the said qult-rent but on the condltlon that the

managers thereof shall continue loyal and falthful subJects of the Bntxsb,
: Govemment ” : R ' :

" Nearly mxty years before suit, the then manager of the mosque allenated
(1t was assurfied that the alienation was unlawful) . the land to a‘stranger.
- TFrom 1912 onwards, the’ Government levied full assessment ‘on the land

- jn the hands of the alienee. A suit having been brought to recover the

: extra asgessment so levied :— ' :

Held by Shah and Hayward J.J. (Heaton J dzssentmw), that the provi- :

slons of the Summary Settlement Act, 1863, and the terms of the Sanad pomted
S e s Fu‘st Appea.l No. 130 of 1915, )
‘,iLR 8—-‘2,

. B s
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