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Inre INDIAN TRUSTS ACT axp Inre SHIRINBAI MERWANJI . 1018, -

DALAL AND ANOTHER... PLTITIONERS . : » ﬁ. " Adu gust 22

Trusts——Voluntar,j settlement—Sale qf trust property—Trustees havmg 10
eapress power to sell immoveable property—-Remamdpr estate in favour of -
issue of the tenant for life—Trustees confracting to-sell zmnzoqaeable _p perty -
with the consent of beneficiaries libzng;Su hconsent not sufficient s issue
may include unkorn children.or grand-children of the tenant for lgfe—Sanc- \

< tion of Court to a sale by trustees under its extraordinary jurisdiction—

~Sanction given in a case of emergency—The Indian Prusts Act (II of 1882),
séctions 20, 36, 40.

~ An immoveablé property in Bomba,y was settled in trust in February, 1848,

by a Parsee lady since deceased, .the trustees being her two ‘danghters,

© Sand B, The trusts were for the settlor for life with remainder. as to one’

moiéty for R for life with remainder * for the issue of the body of the said R -

in the shares prescribed by law as if the said R had dled possessed of the said

ghare intestate leaving such i }s.sue, only as her right heirs and, in default of such

© issue upon the trusts hereinafter declared in regard: to the- other, half. " The
other moiety went to the other daughter S for life’ with a limitation over to -
her issue similar to that contaided as regards R's 'n'l'oiety. There. was an
ultimate gift over of all the property to charity in case there should be no '
“ person living entitled to take the said premises under the trusts hereinbefore -

“declared. ”” In March 1918, the trustees entered into an agreement of safe
of the property at a fairly advantageous price. All the beneficiaries living

at the date of the agreement, namely, R, 8 and her six children had consented
to the sale. The trust instrument itself did not contain a power of sale and
the purchasers did not accept the title withdut the sanction of the Court. The
trustees accordingly presented a petltlon to the Court asking for sanction. - It
was urged that sections 40 and 36 of the Indian Trusts Act, IT of 1882, enabled .
the trustees to effect such a sale, or in the alternative that the case was one of
emergency not foreseen by the author.of the trust. - The property stood at the
corner of two streets and was liable to a sef-back under %iumcxpal Regulations, - -
" and if the set-back arose it would be very seriously depf‘eclated The

. property further needed heavy repairs and .was defective as regards samtary

conveniences. The trustees apprehended that they might be served any
) moment with a sa.mtary notice which mlght result in a fet-back bemg
' enforced . : -

- . - * ! N 1
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Held 1) that the pr oposed sale cou.ld not be said to have been comented-'
to by all the beneﬁclanes interested: under -the trust instrument appearing
_before the Court, inasmuch as-it was possrble that when the settlement came -
finally to be construed and " the trusts wound up, some child or gra.ndchlld‘

, born hereafter mlght be entitled fo a share in the property ;

(2) that the present case, however, was one of emergency not foreseen or

. anticipated by the author of the trust, and the sale though not promded for
. by the trust instrument ought “in the interests of all the beneficiaries concerned,

1o be sanotloned by the Court-in, the exercise of its extraordinary jurisdiction ;

(3) that the extraordmary Jurrsdxctlon of the Court to sanction a sale’ of °

immoveable property in the absen® of a power of sale in that behalf in' the - -

trust instrument is of an extremely dehcate character and should be exerclsed .
with the greatest caution, '

In re New® and In re Tollemache(z) referred to. © -

THE petltmners: the trustees of a deed of settle-‘

- ment, applied to the Coult to obtain sanction. for the: :

.sale of immoveable property conveyed’ to - them upon" .
trust.

-

-

The followmg is the m‘rtenal portlon of thelr:.
petmon - : :

1. ,The petitioners are the trustees of a deed - of ’settlerrxent, dated the_ l
11th day of February, 1898, and made between Goolbai widow of Jehangirji
Edulji Ghadiali (hereinafter referred to as the settlor) of the one part and the’
petitioners of the other part whereby the settlor conveyed ‘a ‘certain immove-
able property situate at Meadows Street within the Fort,; to. the petltloners

“upon trust to hold the same to*the use of the settlor far and during the term
of her natural life and from and. after her death upon trust as to one equal.

half part of the said property for the petitioner Ratanbai if she- should then.

be living: for and during the term of her natural life and from and’ after her
-death of the is.ue of the body of the. said Ratanbai in the shares prescnbed
by law as if the said Ratanbai had" died- :possessed of the said share 1ntestate .
leaving such issue only as her right, helrs and in default of such issue .upon. the ‘; .
trusts declared in regard to the other half of the said property and as-to the -
other half of t)’m‘ said immoveable property upon trust for the sard Slnrmbalz'l
if the said Shmnbal should be hvmg at the death of the settlor for and during
the term of her natural life and from and after her death upon . trust for -the

0 [1901] 2 Ch. 534, @ [1903] 1 Ch. 457, 955,
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issue of’the body of the said Shmnbal in the sharcs prescnbed lg‘y la.w ag if
~the said Shirinbai had died posscssed of the said share mtestaté«sleavmg such
issue only as her right heirs" and in default € such - issue up5n the trust
declared int regard to the other lialf of the property and in case there’ should be
no.person living entitled to take the said property wpon - the trusts above-’

* mentioned the trustees were directed to stand possessed of the said property' .

- upon trust for'such charity for the benefit of “the- Parsi. commumty as the
trustees should think proper.  Hereto' annexed and marked»A is a copy of the
said-deed of settlement - o T

2 The settlor died on the 21~xt day of Aprll 1898, and the petxtloners are -

between themselves in enJoyment of" the whoie of the said property

”3 The said Shirinbai has_ mamed and has now hvmg the followrrxg issue,
of her body, namely, two dmghters Aimai- and Jarbanu and four sons .

Jehanrru-, Frawmroza, Phiroze and. Sorab who have all attamed the age of -

ma]orxty

'

o ;4. ) The\éaid Ratanbai has never married.v
. The said deed of settlement contains fo express provxsron empowenng
the trustees to sell the prOpexty compnsed thexem :

6. By an aﬂ"reement dated the 27th day of M’lrch 1918 made between the

: petltronels ag such trusteey as’ aforesard of 'the ope part and Abdul’ Karime-

Mahomed and Mahomad Miya Mthomedjx of . the “other. part the _petitioners
“agreed to sell the said trust property to the said Abdul Karim Mahomed- and
. Mahomed Miya Mahomedji for & sum of Rs. 33 000 A copy of the said-
- avreement is hereto annexed and marked B. D

7. The sald agreement for sale was entered into by your petitioners after
" taking the consent of the gaid Aimai, Jerbanu. Jehangir, Framroze, Phi_roze and

. Sorab who have also consented to join in and exeonte the heceeeary conveyance,
" ag will appear from their letter of consent annexed to the affidavit of Ardeshir

. Patel sworn herein oa the 5th instant. By their said 1etter they agree to

_ the petitioners selling the sud pxoperty and consent to join_ in executmg the

necessary conveyance. - s - B . o v
A :

8k " The purchasers howover contend that the petitioners are not entitled to
sell the said property ag there is no power of sale contamed in the said Inden-
ture and they refuse to complete the purchase unless and untll,wgb order of this
- Hononrable Court has been obtained by the- petmoners sanctlomng the said
gale.” Hereto annexed and wllectrvely marked Cis a copy of the corre-
spa'ldulco on the suwat passed between the petitioners’ attorneys and” the
purchftsers attorneys.

- 1018
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9 The petltloners state that the pnce offered for the property,,{mmely,‘
_ Rs. 33, 00015“5 -Very handsome one and they are supported in their opinion by
their Engineer Mr N. H. Katrak of Messrs. Katrak and Katrak, a copy of
whose report is hereto annexed and marked D. “The said Mr. Katrak has
in his said report also adduced further reasons to which your petltroners crave
leave to refer why it would be advantageous to sell the said property -

10 The petxtloners have no refldy money in their hands from whleh to
meet either the expenses of providing the water-closet accommodation or of
making the heavy repairs which their Engineer according “to the said report is

of opinion will have shortly to be made to the building and if it becomes
: necessary to incur any such expenses in the near future the property will have :

to be mortgaged to ralse the necessary funds for the purpose

Your petrtlonels therefore pray for an order sanctlonmg the said sale and

" a.uthorlzmg ‘the petitioners to complete it in accordance with the terms of the

said agreement for sale on the petitioners getting the s'ud chrldren of the’ said . -

. Shirinbai to join in and execute the conveyance - L =

The followmg is the material portion of the aﬂidawt
of the Engmeer Mr. N. H. Katrak in ‘support of the ‘
-+ petition :—

N

s

" 3. The trustees have mformed me tlnt they have . entened 1nto an - agree:

“*ment for the sale of the said property for a sum of Rs. 33, OOO I consider

the same a very good price. L , -
4. <Besides the high price offered for the property, I say that there are the _
fo]lowmg other reasons for selling the said property, namely -

(a) Thereis a large set-back on the property, and if the set-back is enforced
by the Municipality when in future any occasion should arise for the same in -

B case of repairs, a large portion of no less than about 40 sq. yds. out of .

- 103 sq. yds. would be takeri®ap. Inthe case of this building the set-back i is -
particularly unfortunate one as.it lies on both the Eastern and Northern fropt- -
ages of the ploperty, the building standing at the junction of tworstreets,

I have had considerable experxence of set-backs both- while I was in the
gervice of the Municipality of Bombay as a Supeuntendent of Streets and

- Buildings and thereafter in private practice, and I am in a position to say '
that taking all the facts into consideration the effect of the set-back on the -

. future value of this building is- particularly depreciating. In view of the

enforcement of the set- back the petitioners cannot do any substantial reparrs .

6 the two front faces as well as to such portions of the building as le -within

the set-back, which they would want to do so as to increase the. future hfe
of the property, and although_in my calculations I have taken “the remammg

I
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~ life of the building to be thifty years, ‘it may . turn out to be less  on . agcount
" of the petitioners’ dlsablhty on the above ground to do any. neqegsaw repairs
that may crop up. .

@ As there is no water-closet accommadation on the property the petltmners' :
might at any time be called upon by tho Municipality to~ provids the same..

. The building ig an old one and, therefore,the work would have. to- be done -
very carefully so that the structure may not suffer_in any way. DBesides as-
structurat alterations would be necessa}ry it, would put the petltloners toa fmrly'

good amount say about Rs. 800 of expense for (_omplymg with such Mummpal ’
requisitions especmlly during this War-ume when pmces of all materlals havc :

gone up very cons1derably

N

(¢) As the structure is an’ old one 1t would put the trustees to great expense
" in case of heavy repalrs sometime hereafter.

"5, Yet another reason why I advise that this offer"for the plopelty should
be accepted is that the beneficiaries under the settlement both present and
future would very substantlally benefit thereby. In the first place suppose the

‘ sale price of Rs. 33,000 is invested in'the 5% per cent. free of Income “Tax
War Bonds, payable in 1928, the net annual inco.me._; from such investment

- would be Rs. 1,815; as against_the present income of Rs. 1’,'691) that is, Rs. 123

_more every year. If this sum of Rs. 123 is invested at compound interest at
5% per cent. it will &t the end of ten years émount to Rs. 1,584. " Besides for

) every Rs. 100 now. mvested in the sald War Bosds, Rs. 105 will be realised

" attheend of ten years so that Rs. 38, 000 - now: invested Will swell to

- Rs. 34, 650 to which should be added the Rs. 1,584 the accumulation of’

123:25 per-annum as stated above. So at the end of ten years the applicants
.- will have Rs. 36,284 in hand without any risk whatsoever. Sccondly, suppos-
: ing everything goes all rlght with the property and nothing unusual® turns up,
the dépreciation of property in 1928 becomes Rs. 2,347 mstead of the preseut
one of Rs. 1,965, i. e., the then value of the property will be Rs‘ 21, 811 mstead
: of_ the present one of Rs. 28, 793.. : o o T

L&
" 6. I further say that if the construction of the water closets is enforced
by the Mumclpahty, lesser rents would be reahsed than at present’ on account
of consequent loss of area ; makmg allowances for the deduction of the taxes,
“&e., such deduction in the net realization of the rents- would be about Rs. 12
per month, i. e, Rs; 144 per annum, which capitalized at 55 per cent. would

‘be a little over Rs. 2,600, which should be deducted from Rs, 27, 811 and the
vaIue of the property would be Rs. 25, 211 T T

7. On the above figures the position- at ‘the eud of ten’ yeals would be
Rs. 86,234 against Rs. 25,211, a clear gain of Rs. 11,023, ie., 43 per cent.

8. * In these circumstances I consider it most desirable that the property
. ghould,now be sold for Rs. 33, 000 and if it is not sold for Rs, 33,000 I shquld
ILRT-3
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SHIRINBAL -
MERWANII,
In re, .
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1918, con§1dei' that the property is allowed to be ruined and that  the beneﬁcmnes
—— interest will bé: very adversely affected partly,on account of their - dlsa.blhty to

- SHIRINBAL' do the repairs within the regular lines of the streets and*partly on account: of
" MERwaNI, - S .

T the mevxtable monetary loss.
. Inre.

The petition came up for hearmg before Marten J -
ifi Chambers on:8th August 1918, when his Lordshlp :
ad]ourned the matter into Courtin order to hear counsel
on the question Whet;hel the Court- had ]u11sdlctlon to -

. ‘sanction such sale where no power was e‘{pressly glven :
- to the trustees by the deed of*tlust '

Kcmga for the petmoners .—Sections 40 and’ 36 of the |
“Indian Trusts Act confer an 1mp11ed power: of sale.in
respect. of immoveable property. THe latter section
“speaks of “realization.” Sale isauthorised if it is clearly
. for the benefit of the beneficiaries. . Under. the Indlan_
Trusts-Act the Court is invested with general adminis- -
trative jurisdiction. ‘Moreover, the sale . is consented‘
‘to by all the beneﬁmames living. It is uncertam‘
whether ehildren or grand-children- of the tenant for
life born hereafter would take interest under the trust
instrument. In any,event the case is one of emergency :
~and comeg directly undel the ruling in In re.New®.
referred to in-In re Tollemache®. In England the
- established rule is that whenever there arises an emer-
gency or circumstance not foreseen or’ anticipated by -
the seftlor which renders it - desirable that the strict .
- terms of the trust should be departed from in order to _
prevent 0bv1ously gross injury to the beneficiaries,
- the Court has.jurisdiction to sanction such departure.
‘This rale is founded on the equitable pr1n01p1es of
salvage rather than on expediency. - As to what amounts
in law to actml salvage see Lewin on Trusts, llth Bdi-
“tion, p. 534, para. 20 and the cases cited thereunder
The affidavit of the Enﬂmeer states expressly that 1f

0 [1901] 2 Ch. 534, - ®[1003] 1 Ch. 457,955, . ..
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: 'the offer is not accepted he Would consuier that uthe'» .

B property is allowed to be rumed

" MARTEN, J.— J.‘hls is an ad]ourned petltlon Wha.ch',

;1auses the question whether trustees of land -who ‘have

o1 N0 exXpress power of sale in the instrument creating thev_’.
- trust have power to sell"that-land either with or- with-

- out the consent of the COurt The part1es concerned
-are all Parsis. T

The trust instrument in questlon is a settlement~

made on the 11th February 1898. The settlor was one

-~ Bai Gulbai since deceased and the trustees were her -
two daughters Shirinbai .and Ratanbai, the- plesent :

petitioners. Tt was a voluntary settlement and the
“only property settled. was a certain immoveable pro--
E ’perty in Meadows Street, Bombay, mentioned in the
" Schedule. The trusts were for the. settlor for life with
"remainder as to one moiety for Ratanbai for life withs
remainder, to use the exact WOldS of the instrument,
“for the issue of'the body of the said Ratanbai in the

- ‘shares prescribed by law as if the said Ratanbai had

_.died possessed of the said sharezmtestate 1eav1ng such
~ igsue only as her right heirs ard in default of such
- issue -upon-the trusts heremafter declared in regard to
" the other half of the said premlses .

" The other moiety went to the other daughter
Shlrmbal for life witha limitation over to her 1ssue
“similar to that contained as reggrds Ratanbai’s mo1ety
" There is an ultimate gift over of all the propertyto
charity in case there should be no *person living
‘entitled tb take the said premises under the trusts
hereinbefore declared.” ~The petitioner Ratanbai- is

- forty-seven and unmarried. Shirinbai, I am told, is

' fifty-two and has six children, viztwo daughters and
four sons, ‘all of whom consent to. the proposed sale,_

Stoppmg for a moment at the trust I have read, [ doi

. not propose to say what ‘is’ the .meaning of -the trust

18,

“SHIRINBAT

MERWANJT,

- Inre.
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“for'the issue of the body of the said Ratanbal in the
shzues prescribed by law ” ‘and so on. I think for the
purposes of this case it is sufficient to say that it is'not
“clear that the. grandchildren of Shirinbai—or for the -
matter of that of Ratanbai if she married and had
children—might not take in cértain events, e. g., if the -
parents of those grand children predeceased the tenant - -
for life, Shirinbai or Ratanbai as the case might be.
Accordingly, I do not think it can be ‘said “with
certainty that I have now before me all beneficiaries, -
who can in any possible circumstances be entitled to
the property, for it is possible that when the settlement )
comes finally to be construed and the trusts wound ,up@ '

some child or’grandchild, at the present moment

unborn, may be entitled to a share in the property.
The case, therefore, cannot be disposed of on the lines

‘ that the trustees only propose to do somethlng Wlth .

the consent of all the beneficiaries. - LR .
" Now what the par t1es wish to do 1s‘t111s For reasons
‘which I will mention later, they wish Yo sell the pro-
perty and havé accordingly entered into- an agreement -
for sale at what is considered -to be an advantageous
price. Very naturally the purchaser declined to accept
the title without the sahction of the Court; and accord-

1nrrly the trustees have presented the present petition -

'askmg for that sanction. All the children of Shirinbai -
have given their ertten consent to the sale. i C

The first point. tha,t arises is the questlon of ]ullSdlC-
tion'that I have ‘referred to, viz., whether in a case
such as I have before me,; the trustees hav® any power
to sell the land, and, if not, whether the Court kas any
~jurisdiction to give them hat power. Mr. . Kanga for-
the petitioners has referfed me to section 40-7bf the
Indian Trusts Act, 1882.. That section gives power to .

P

~trustees to vary investments and the argument is that -
-the trust land is an investment which the trustees may.

»
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. vary and for that purposeanay sell. If that - argu%ent f

is correct, ‘all trustees would have powerto sell land -
.and:- no leave of the Court Would be necessary

L Sectlon 40 runs as followk :(—

, ‘Atrustee may, at his discretion, call ‘in ‘any trust property mvested in
»any security and invest the same on ‘any of the securltxes ‘mentioned or reférred
to in séction 20, and from time to tlme Vfu'y any such mvcstments for others

) ofthesamenature. S T T ;- :

Now, I thlnk anybody readlng those Words muqt be |
struck- by their inaptitude to-deal with the case of "the

" sale of land.  To say that a sale-of land settled by the:

-~ settlement itself is a calllng in of trust property

“invested in any secuut;y is hardly, I- thmk ‘what the

- Legislature intended when they drafted section 40.

. To start with you do not speak of “calling in land.”"
- Nor is it usual or correct to speak of land as “ property
invested in any. secunty Of course .a mortgage

}' of land is. referred to as a real security but

a power to invest in real securities as in+the English

~Trustee - Act, 1893, sections 1 (b) and -5, will' not givé" .

" power to invest in the purchase of land but only in the
mortgage of land. This 111ustrates the importance of
~ the word “ sccurlty in section 40~of the Indian Trusts’
" Act. I do not think any other - section “of the Indian .
.. Trusts Act that T have been referred to has much or.
" any bearing on this point, except possibly sectlons 20
. and 86. . Section 20 gives power to invest on. certam,
semgltles and the securities mentloned are those.
- ordinarily described as securltles, namely, debentures,
. mortgages and soon. I cannot help thmkmg tifat that
was the sort of secuuty that the Leglslature had in.
~ mind when they referred in section 40 to calhng in
. trust propelty in any “ secullty

Y H

Sechon 36 provides that—

-+ trustee may do all dets which “are 1easonable and proper “for the
realuatxon ‘protection or beneﬁt of the trust- propexty and for the protectlon
or support of a beneﬁclary who is not competent to contract »

o

. 1918,

© SHIRINBAL

Merwany,
In re.
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Stress was laid on the word “ reahsatlon, 7 and it was .

- said that this authorised a sale, particularly if 1t was, -

clearly for the benefit-of the beneficiaries.” However
if the case had depended on sections 40 and 86 alone,
I should have felt the greatest difficulty in° holdmg
‘that there was any general power for trasteed to sell
land under both or either of these sections or«that the -
Court had any power to- sanction such a sale, There

- does not appear to be any Indian reported case on tl.le”

point, but Mr. Kanga was good enough to mention- an
unreported case he had before my brother Macleod J!

-where, I understand; the Court felt .Ver"y much -the.

same difficulty as I do about the meaning of section 40 -
and in that partlcular case refused to sanctlon the sale.,

, But I thmk in the present case 1t is unnecessary for
‘me ﬁnally to decide whether the trustees have any
.power under section 40 or section 36 because, I ‘think,
-this particular case may be demded on: another ‘ground, -
‘namely, under, the extraordmary ]ur1sd1ct1on of  the
Court which it can exer01se in certain cases of what
I may call « emergency T think that class of ]llllSdlC—
tion is exemphﬁed *aﬁ 1ts I11ghest in In re New®, a deci- -
_sion of the English Court of Appeal the hea,dnote of
~which runs as follows — oo

.;v,, - -

' % Where in the admmls’cratxon or management of a trust. estate by the'

trustees, especially where the estate consists of a business or of shares-in" a
.mercantile company, thete,,amses an emergency or a state of mrcﬁ\stances .
- which it may reasonably be supposed was not foreseen or antlmpated by the
author 6f the trust and is unprovided fér by the trust instrument, and which
renders it desirable and perhaps even essential, in the interests of the bene-"

‘ﬁciaries, that certain acts should be done by the trustees which they theri;s_éfves
"have no power to do, and to which the consent of all the beneficiaries cannot

be obtained by-reason of some not being sui juris or not yet in existence, the
Court-will exercise its general administrative ]U.l‘lSdlCthn by sanctlomng, on °
- behalf of all parties mterested those acts being done by the trustees !
& :
® [1901] 2 Ch. 584,
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T W111 only say by way of Warmng that as- pomted.
-out in that case this ]urlsdlcmon is  of an extremely

:dehcate character and .has to be exercised . w1th the
greatest faution..- The case should be read at ,the same

 time with In re Tollemache(" where Tord Justice
-Cozens-Haldy, as he then was, smd (at page 956) —.

“I'will only add.that, in my opinion,’ In re New(’).
 constitutes the hlgh-watel mark of the exercise by the
* Coyrt of its extlaordmaly ]umsdlctlon in relatlon to
trusts.’ :

. Now, have T got here a case of an emergency such as
’is contemplated in In re New® 2’ So far I ave not dealt
with the facts which have led to the proposed sile.
. This 1s not a case where the parties from some mere
-caprice, or from an ordipary desire to change of invest~
- ments, or to increase’ their income, are desu‘ous of

3 selling the property.,‘fl‘he facts are that this property -

is at the corner of wo: stleets and is ha.ble to a set-back‘
“and that if that«~set—back .arose, which would happen
‘”'on any occasion ‘When it might be mnecessary to go-to

- the’ Mumclpahty for their mpproval of'. plans, the pro- |

- perty would be very seuqusly\ d&dep‘reclated Then,
further, the property is an extremely old “one-and

" repairs in the-near, future are undoubtedly required.

- Amongst other things it is entirély defective as regards

"samtary conveniences and any moment the trustees'
bt be served with 4 sanitary - notlce from the.

Mummpality This notice would be extremely difficult
~ to comply with and would probably result’ in the
- get-back being enforced. I will not go into all the
© details of the afidavit of the Engineer, Mr. Nowro;u
Hormusji Katrak, but he sums up the smuatlon 1n the
;last paraglaph in-which he'says:

“ In these circumstances I consider it most desxra.’ole that the pmperty should

- now be fold forRs. 33 OOQ,. and ifit is not sold for 33, 000 I should consider that

o [1903] ¢ Ch. 955 agp 056. . - ®Y4901] 2 Ch. 534,

o

1918, 3

HIRINBAL -

- ERWANJI,
In re.
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1918. the property is allowed to be ruined and that the beneﬁowmes mterest would“_

be very wdve1se1y affected partly on account of their dlsablhty to do the

 SHIRINDAL - répairs within the regular lmes of the streets and partly on.account of the
MERWANII, : -
o Iere.

. inevitable monetary loss
_ That bemg so, I thlnk ther@ is an’ emelgency here
" within the meaning of In re New®. Certainly'the settlor -
here never contemplated the poss1b111ty of a s@t—back '
nor of these Municipal requirements and the possible
', disastrous effect they might have on the beneficiaries
~ under the trust instrument. I think’ 1ea11y this is a
“case where it would be almost pedantic on my part to
say that the lefter of the trust.must be kept to and the
- spirit disregarded and that as it is land which is settled,
land it must remain. I accordingly consider that I .
‘may properly. exercise in this present case the extra—,_:-
- ordinary ]ur1sdlctlon which I have antl that accordmgl‘y'}f}-
“the sale ought to be swnctloned

T notico that the two trusteeg ate ‘the two.tenants. for- -
, hfe and usually I do not thmk*thatgs a very desirable -
trusteeship. It is true that they Were the trustees |
“appointed by the settlor Herself, butt'she sottled land
and now the trust propelty may consist of easily con- -
. veitible investments, ~ If, therefore, there is any desire:
by the children of Shirinbai that a third trustee should
- be appointed, I think, -it would bé a proper case to *
-apply in Chambers to have that third trustee appointed.
. But, ag far as theé present ‘tpplica,tion ‘is concerned I
am not.going to make that a term of my. order.” Asv .
" regards the re-investment of the sale-proceeds, I. think
- that the trustees will have power to invest the proceeds .
in any investment for the time being authorized by law -
- for tlie investment- of the trust funds and will have .
power to vary. such inyestment. I also think- that T
ought t& give liberty to the trastees to apply to re-invest -
the proceeds in_tl;e purchase of 1and_‘if 80 agyiSed: Tt

_ ) [1901]'2 Ch. 534
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’Tfls pelhaps unnecessary to say that the sale-ploceeds - 1918,

will devolve in the same way as the land would have
done, but if deésired, a provision to this effect can be

inserted’in the order as was done in the order on the
~files of this Court made by. Sir Lawrence J enkins, in
" In re Manilal Hurgovan®, ‘where he dealt Wlth the .
' je‘itraoré‘[lnary Jjurisdiction of the Court to sanction the
".sale of a minor’s interest in Hindu joint famlly propeérty.
Accordingly the order W111 be as prayed, but the petl-
* tioners will have their costs of the petition out of the
* trust estate Letween solicitor and client, and, havmg
regard to my  order and the letter of consent of -
2nd August, 1918, there will be no necessity for the
children of Shirinbai to join in the conveyance. The
title of the petition and order will be amended by
adding “and Extraordinary ‘Civil Jurisdiction” after
“ Qrdinary Or1g1na1 Civil Jurisdiction;” and there will
" be liberty to apply »a‘s to re-mvestmg in: land and
generally. - e

SR R :

Sol1C1t01s forwpemtlonels Messrs. A?"deshig",' Hor-

) mus,ﬂ, Dinshaw § Co, L B
- o ' ' ‘f'Orde’ff'accordingly. '.,

e eN

@ (1900) 25 Bom. 353, .

_ CRIMINAL REVISION.

Before Mr. Justice Hea,ton- and Mr, Justice dewdrc‘l o

" EMPEROR ». HAJI GULAM MAHOMED AZAM®,

_ »Indaan Penal Code (Act XLV of 1860), sections 341 and 109—1Vronaful
restraint—Tenant holding over—Landlmd Rreventing the ‘tenant f'rom going

to the demised premises. : ; -

* The accused having prevented a tenant of his who was holdmg over from

entermg; the demlsed premlses, was’ convxcted of “rongful res‘t(‘unt
. - :{

© Cnmmal Apphcatmn for Revmxon No 248 of 1918
2 N :

————er

SHIRINBAI
MerwaNJI,

- Inre. .- -

.
e

1918,
- October. 9.

——————
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